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TWO THEORIES OF CONSIDERATION. 


I. UNILATERAL CONTRACTS. 


ONSIDERATION, according to the traditional definition, is 
either a detriment incurred by the promisee or a benefit 
received by the promisor in exchange for the promise. Professor 
Langdell has pointed out the irrelevancy of the notion of benefit 
to the promisor, and makes detriment to the promisee the uni- 
versal test of consideration. The simplified definition has mt 
with much favor. It is concise, and it preserves the historic con- 
nection between the modern simple contract and the ancient 
assumpsit in its primitive form of an action for damage to a 
promisee by a deceitful promisor. In one respect only does the 
definition leave anything to desire. What is to be understood by 
detriment? 

The incurring of a detriment by the promisee involves of neces- 
sity a change of position on his part ; there must be some act or 
some forbearance by him. But will every act or every forbearance 
be a detriment, or must the word be restricted to certain acts and 
forbearances? It is certainly a common opinion that the word 
is to be interpreted in the restricted sense and cannot properly 
include an act or forbearance already due from the promisee by 
reason of some pre-existing legal obligation. The inability of the- 
writer to reconcile this opinion with the decided cases has led him 


to give to detriment its widest interpretation and to define con- 
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sideration as any act or forbearance or promise,! by one person 
given in exchange for the promise of another. 

These two views may be tested by the consequences of their 
application to the following three classes of acts or forbearances: 
I. Forbearance to prosecute a groundless claim. II. Performance 
of a pre-existing contractual duty to a person other than the 
promisor. III. Performance of a pre-existing contractual duty to 
the promisor himself.” 

«Before discussing these cases, however, it is important to 
emphasize the fact that a promise, though given for an abundant 
consideration, may yet be unenforceable. This is true whether 
detriment be taken in the wider or the narrower sense of the word. 
An illustration will make this clear, An unscrupulous friend of 
the defendant in a criminal trial promises a juror a certain amount 
of money in consideration of his voting to the end for acquittal. 
The juror does so vote. Here we have a promise for what is 
unquestionably a detriment to the promisee. But obviously the 
juror has no legal remedy on his bargain. He will fail, however, 
not because he has given no consideration for the promise, but 
because public poliey forbids the enforcement of so vicious a~- 
bargain. This distinction is brought out pointedly in several! 
cases where the act forming the consideration for the promise 
was a tort.. The promisee in these cases was a sheriff who, acting 
upon a creditor’s promise of indemnity, seized goods which he had 
no right to seize. In all of them he was made to pay damages to 
the person injured, and in all of them, having acted in good faith, 
he was allowed to recover on the contract of indemnity.2 Had 





1 A promise is an act; but to prevent possible misapprehension it seems expedient 
to add the word “ promise ”’ in the definition. 

2 A subsequent paper will deal with the Nature of Consideration in Mutual Promises. 

8 Arundel v. Gardiner, Cro. Jac. 652; Elliston v. Berryman, 15 Q. B. 205; Robert- 
son v. Broadfoot, 11 Up. Can. Q. B. 407. In Fletcher v. Harcot, Winch. 48, Hutt. 55 
Ss. C., an inn!<eeper, at the request of an officer and upon the latter’s promise of indemnity, 
kept in custody at his inn for a day and a night a man whom the officer had arrested. 
It turned out that the prisoner had been wrongfully taken by the officer, and the inn- 
keeper, having been compelled to pay damages for the false imprisonment in his inn, 
recovered judgment against the officer on his promise, because, as Hobart, C. J., and 
Hutton and Winch, JJ. said: “Be the imprisonment lawful or unlawful, he (the inn- 
keeper) might not take notice of that. As if I request another man to enter into an- 
other man’s ground and in my name to drive out the beasts and impound them and 
promise to save-him harmless, this is a good assumpsit, and yet the act is tortious; 
but by Hutton, where the act appears in itself to be unlawful, there it is otherwise, as 
if I request you to beat another and promise to save you harmless, this assumpsit is 
not good, for the act appears in itself to be unlawful.” 
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he known that he was committing a tort, he would unquestionably 
have failed to get reimbursement from the creditor. The con- 
sideration, however, would have been precisely the same in both 
cases. But the public policy was on his side in the one case and 
would be against him in the other. 

As public policy may destroy the value of a contract where the 
consideration is an act, so it may have the same effect where the 
consideration is a forbearance. One, who is induced to refrain 
from a contemplated murder or other crime by the promise of 
money, renounces his freedom of action and gives the promisor 
precisely what he wanted in return for his promise. There is, 
therefore, a bargain. But it is obviously against the public good 
to permit one to obtain a right of action solely as a reward for 
abstaining from the commission of a crime. The same reasoning 
is applicable to cases where the promisee is induced to refrain 
from grossly immoral though not criminal acts, or where he for- 
bears, in return for a promise, to commit what he knows to bea 
tort. In all these cases of forbearance just mentioned, those who 
interpret detriment in the restricted sense would say that the 
forbearance was legally due from the promisee independently of 
the promise, and that the promisee must fail because there was no 
consideration for the promise. But inasmuch as the same result 
is reached whether it be said that the forbearance is no considera- 
tion, or that the forbearance is a consideration but the bargain 
inoperative on grounds of public policy, we need not consider 
these cases further, but pass at once to those instances where the 
decision must vary accordingly as one or the other of - two 
theories of detriment is adopted. 

I, Forbearance_to prosecute a groundless claim, 

A. line of decisions? extending over nearly three centuries 
seemed to have established firmly in our law the doctrine that 
forbearance to sue upon an unfounded claim would never support 





1 Cowper v. Green, 7 M. & W. 633; McCaleb wv. Price, 12 Ala. 753; Worthen z. 
Thompson, 54 Ark, 151; Bruton v. Wooton, 15 Ga. 570; Smith v. Bruff, 75 Ind. 412; 
Botkin v. Livingston, 21 Kas. 232; Wendover v. Pratt, 121 Mo. 273; Swaggard vz. 
Hancock, 25 Mo. Ap. 596; Crosby v. Wood, 6 N. Y. 369; Tolhurst v. Powers, 133 N. Y. 
460 ; Cleveland v. Lenze, 27 Oh. St. 383. But see contra Pool v. Clipson, Shepp. 
Faithful Counsellor, (2 Ed.) 131. 

2 Lord Gray’s Case (1566), 1 Roll. Ab. 28, pl. 57; Stone v. Wythipool (1588), Cro. 
El. 126; Tooley v. Windham (1590), Cro. El. 206; Smith v. Jones (1610), Yelv. 184; 
Rosyer v. Langdale (1650), Sty. 248; Hunt v. Swain (1665), T. Ray, 127; Barber v. 
Fox (1670), 2 Wms. Saund. 136; Loyd v. Lee (1718), 1 Stra. 94; Jones v. Ashburn- 
ham (1804), 4 East, 455; Edwards v. Baugh (1843), 11 M. & W. 641. 
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a promise given therefor; that the promisee’s belief in the validity 
of his claim as well as the fact that the claim was fairly doubtful 
in law or fact were alike irrelevant circumstances. There is surely 
no objection on the score of public policy to the enforcement of a 
promise obtained by a promisee in return for his forbearance to 
sue upon a fairly doubtful or a dona fide claim. It follows, therefore, 
that the line of decisions just mentioned can be supported only on 
the theory that forbearance to prosecute an invalid claim is not a 
detriment. And the cases were in fact decided upon this principle. 
This view is clearly stated by Tindal, C. J., in Wade v. Simeon: } 
“ Detrimental to the plaintiff it [forbearance] cannot be if he has 
no cause of action; and beneficial to the defendant it cannot be, 
for, in contemplation of law, the defence upon such an admitted 
state of facts, must’be successful, and the defendant will recover 
costs; which must be assumed to bea full compensation for all 
legal damage he may sustain.” 

But this seemingly inveterate doctrine has been overruled. _— 
Since the case of Longridge v. Dorville,? decided in 1821, it has 
been generally agreed that forbearance to enforce a claim that , ~ 
might reasonably be thought doubtful will support a promise, 
although the claim be really invalid. In Callisher v. Bischoffs- 
i | heim,‘ it was decided in accordance with opinions expressed in 
Cook v.Wright,5 that a promise in consideration of forbearance of 
a an invalid claim was binding unless the claim was made mala fide. 
This decision, though criticised by Brett, L. J., in Ex parte 
Banner,’ has been approved and followed in subsequent cases.’ 
The late English cases have been cited with approval in several 
recent American cases. The modern English rule accords so 
well with the views of business men, that it can hardly fail of 
general adoption in this country.® 








12C. B. 548, 564. See the similar statement by Maule, J., page 566. 
2 5 B. & Ald. 117. 
3 Keenan v. Handley, 2 D. J. & S. 283; Wilby v. Elgee, L. R. 10 C. P. 497. Many 
American decisions to the same effect are cited in Professor Williston’s note to1 Pars. 
Cont. (8 Ed.) 458. 
4L.R. 5 Q. B. 449. 5 1B. &S. 550. 
6 17 Ch. D. 480, 490. 
7 Ockford v. Barelli, 25 L. T. Rep. 504; Kingsford v. Oxenden, 7 Times L. R. 13, 
565 (C. A.); Miles v. New Zealand Co. 32 Ch. Div. 266. 
8 Prout v. Pittsfield District, 154 Mass. 450; Grandin v. Grandin, 49 N. Y. 508; 
Wahl v. Barnum, 116 N. Y. 87; Hewett v. Currier, 63 Wis. 386. 
9 The following cases in addition to those already cited, support the doctrine of 
Callisher v. Bischoffsheim. Union Bank v. Geary, 5 Pet.99; Morris v. Munroe, 30 Ga 
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In the light of this change in the law it can no longer be main- 


tained’ that forbearance to prosecute a groundless claim is not a 
detriment. And as the validity of a promise given for such for- 
bearance depends upon the good faith of the promisee, that is 
upon public policy, the forbearance cases support the writer’s view 
that consideration is any act or forbearance by one person given 
in exchange for the promise of another. » 

II. Performance of a pre-existing contractual! duty to a person 
other than the promisor. 

As early as 1616 it was decided in Bagge v. Slade,? that an action 
would lie upon a promise, the only consideration for which was the 
performance of a prior contract with a third person. 

A bond executed by a principal and by A and B as sureties 
being forfeited, B requested A to pay the whole debt to the obligee 
promising to pay him a moiety. A paid accordingly and brought 
Assumpsit against B for refusing to keep his promise. It was 
objected that there was no consideration for the promise, since A 
was already bound to the obligee for the full amount of the bond. 
But the court gave judgment for A, Coke, C. J., saying: “I have 
never seen it otherwise but when one draws money from another, 
that this should be a good consideration to raise a promise.” In 
considering this case it should be remembered that in the absence 
of an express contract there was at this time no right of contribu- 
tion for a surety either at law or in equity. Moore v. Bray * was 





630; Hayes v. Mass. Co., 125 Ill. 626, 639; Ostrander v. Scott, 161 Ill. 339; Leeson z. 
Anderson, 99 Mich. 247, 248; Hanson v. Garr, 63 Minn. 94. There are a few recent 
decisions to the contrary ; Sweitzer v. Heasly, 13 Indiana Ap. 567 ; Peterson v. Breitag, 
88 Iowa, 418, 422, 423; Emmittsburg v. Donoghue, 67 Md. 383. Other earlier de- 
cisions will be found in 1 Pars. Cont. (8 Ed.) 458 n. 

1 Promises given in consideration of the performance of official duties, or duties to 

the public, are not enforceable. Public policy, rather than the absence of consideration, 
SPI submitted, is the sound Teaton for denying’a right of action on such promises, But, 
the result being the same on either view, they fall without the scope of this article. 
The authorities are well collected in the note to 1 Parsons, Cont. (8th ed.) 452. See 
also Willis v. Peckham, 1 Br. & B. 515 (duty of witness to attend court) ; Crowhurst v. 
Laverack, 8 Ex. 208 (duty of mother to support illegitimate child); Keith v. Miles, 39 
Miss. 442 (duty of ward to obey guardian), and especially Leake, Cont. (2d ed.) 99. 

2 3 Bulst. 162, 1 Roll. R. 354, s. c. 

8 In Wormleigton v. Hunter (1613), Godb. 243, a surety having exhibited an 
English Bill in the Court of Requests praying for contribution, the Common Pleas 
granted a prohibition, saying: “If one surety should have contribution against the 
other, it would be a great cause of suits.” 


4 t Vin. Ab. 310, pl. 31; but see Westbie v. Cockayne (1631), 1 Vin. Ab. 312, pl. 
36, contra. 
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a similar case, decided in the same way, in 1633. An anonymous 
jcase of 1631 is thus reported in Sheppard’s Action on the Case:! 

/ “If A owe to B twenty pounds and C say to A pay him his twenty 
pounds and I will pay it to you again, this is a good consideration 
and promise. Adjudged.” 

These early precedents seem to have been forgotten. But the 
question involved in them arose in the Common Pleas in 1860, in 
the Exchequer in 1861, and in the Queen’s Bench in 1866; and 
in all three cases the plaintiff was successful.2 One may safely 4 

, assert, therefore, that by the law of England the performance of-a \ 
V, | contract with a third party is a consideration for a promise. It 
is obviously impossible to reconcile this rule of law with the 

; restricted interpretation of detriment as an act or forbearance 
other than the fulfilment of a legal duty. But here again all 
difficulty disappears if we take detriment in the wider sense of any 
change of position, that is, any act or forbearance given in exchange 
for a promise. ° 

It must be conceded that in this country a majority of the deci- 
gry and dicta are opposed to the doctrine of Shadwell v. Shad- 

‘\ well, Scotson v. Pegg, and Chichester v. Cobb. But in most of 
them the English cases were not brought to the attention of the 
court. And it is certainly a significant fact that the latest decisions 
show a marked tendency towards the English rule. The decision 
of the Massachusetts court is all the more valuable because given in 
the light of the authorities on both sides of the question. It would 











1 (2d ed.) 155-156. 

2 Shadwell v. Shadwell, 9 C. B. n. s. 159; Scotson v. Pegg, 6 H. & N. 295; 
Chichester v. Cobb, 14 L. T. Rep. 433. See also Skeete v. Silverburg, 11 Times 
L. R. 491. But see dicta to the contrary in Jones v. Waite, 5 Bing. N. C.°34T. 

8 The cases on this point have proved very troublesome to text-writers. Anson, 
Cont. (8 ed.) 91, 92; Pollock, Cont. (6 ed.) 175-177 ;} Langdell, Summary of Cont. § 54. 

# Johnson z. Seller, 33 Ala. 265 (seméle); Havana Co. z. Ashurst, 148 Ill. 115, 136 
(semble); Peetman v. Peetman, 4 Ind. 612; Ford v. Garner, 15 Ind. 298; Reynolds v. 
Nugent, 25 Ind. 328; Ritenour v. Andrews, 42 Ind.°7; Harris v. Cassady, 107 Ind. 
156; Beaver v. Fulp, 136 Ind. 595; Schuler v. Myton, 48 Kan. 282; Putnam vw. Wood- 
berry, 68 Me. 58; Gordon v. Gordon, 56 N. H. 170, 173 (semble); Ecker v. McAllister, 
45 Md. 290; 54 Md. 362, s. c.; Vanderbilt v. Schreyer, 91 N. Y. 392; Robinson 
v. Jewett, 116 N. Y. 40; Arend v. Smith, 151 N. Y. 502; Allen v. Turck, 8 N. Y. App. 
Div. 50; Hanks v. Barron, 95 Tenn. 275; Davenport v. Congregational Society, 33 
Wis. 387. 

5 Humes v. Decatur Co., 98 Ala. 461, 473 (semble); Abbott v. Doane, 163 Mass. 
433; Monnahan v. Judd, 165 Mass. 93, 100 (semdle); Withelm v. Foss (Michigan 
1898), 76 N. W. Rep. 308 (semble); Day v. Gardner, 42 N. J. Eq. 199, 203 (semble) ; 
Green v. Kelley, 64 Vt. 309; see also Grant v. Duluth Co, 61 Minn. 395, 398. 
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not be surprising, if ultimately a ‘considerable majority of the Amer- 
ican courts, not already fettered by their own precedents, should 
adopt the English and Massachusetts rule,’ which has the great 
merit of not hampering, by a technicality, freedom of contract. 

III. Performance of a pre-existing contractual duty to the prom- 
isor himself. 

The question, whether a promise is enforceable where the prom- 
isor gets for it only what the promisee was already bound by con- 
tract to give him, has generally arisen in cases where a part of the 
amount due has been given and received in satisfaction of a debt. 
The ruling of the courts is well-nigh universal that, notwithstand-+ - 
ing the partial payment upon such terms, the creditor may recover 
the rest of the debt. As the rule is commonly expressed, the pay->—~ 
ment of a part of a debt cannot be a satisfaction of the whole. And 
the rule is commonly thought to be a corollary of the doctrine of 
consideration. But this is a total misconception. The rule is older 
than the doctrine of consideration and is simply the survival of a 
bit of formal logic of the medizval lawyers. 

The earliest allusion to the effect of a partial payment in satisfac- 
tion of a debt that the writer has found is the remark of Danvers, 
J.. in 1455;! and he, strange to say, thought the part payment 
should be effective: “ Where one has guzd pro quo, there it shall 
be adjudged a satisfaction. As if one be indebted to me in 40 
pounds and I take from him 12d. in satisfaction of the 40 pounds, 
in this case I shall be barred of the remainder.” Forty years later? 
Fineux, J., expressed a-similar opinion. “I think there is no dif- 
ference between accord and satisfaction in money and in a horse. 
For notwithstanding the sum is less than that in demand, still 
when the creditor has received it by his own agreement it is as 
good a satisfaction to him as anything else.” But Brian, C. J., 
said in the same case: “The action is brought for 20 pounds and 
the concord is that he shall pay only 10 pounds which appears to be 
no satisfaction for 20 pounds. For payment of 10 pounds cannot 
be payment of 20 pounds. But if it were a horse, which horse is 
paid according to the concord, that is a good satisfaction ; for it 
does not appear whether the horse is worth more or less than the 
sum indemand. And notwithstanding the horse may be worth only 
a penny, that is not material, for it is not apparent.” Perkins in his 
Profitable Book, first published in 1532, agreed with Danvers and 





1 Y. B. 33 Hen. VI. f. 48, A. pl. 32. 2 Y. B. 10 Hen. VIL, f. 4, pl. 4. 
8 F. 141 of edition of 1545; § 749 of edition of 1757. 
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Fineux: “If a man be bounden in 100 pounds to pay 100 marks 
unto the obligee, and the obligee accept of 10 pounds of the obligor 
in satisfaction of 100 marks, it is a good performance of the condi- 
tion ; and yet some have said the contrary, because 10 pounds 
cannot be satisfaction of 100 marks. But that is not material in 
his case because the obligee is content therewith.” But this pro- 
test was powerless against the logic of Brian. In 1561 all the 
judges agreed that “ the payment of 20 pounds cannot be a satis- 
faction for 100 pounds.”! In 1602 came Coke’s celebrated dictum 
in Pinnel’s case?: “ Resolved by the whole Court that payment of 
a lesser sum on the day in satisfaction of a greater cannot be any 
satisfaction for the whole, becausé it appears to the judges that by 
no possibility a lesser sum can be a satisfaction to the plaintiff for 
a greater sum; but the gift of a horse, hawk, or robe, etc., in sat- 
isfaction is good. For it shall be intended that a horse, hawk, or 
robe might be more beneficial to the plaintiff than the money, in 
respect of some circumstance, or otherwise the plaintiff would not 
have accepted of it in satisfaction. But when the whole sum is 
due, by no intendment the acceptance of a parcel can be a satisfac- 
tion to the plaintiff.” The same reasoning occurs in the Com- 
mentary on Littleton :* ‘“ because it is apparent that a lesser sum 
of money cannot be a satisfaction of a greater.” 

As the learned reader will have observed, there is no allusion in 
any of these remarks of the judges to the consideration for an 
assumpsit. The word consideration, in its modern sense, was 
unknown to Brian, and the action of assumpsit itself was, in his 
day, in the embryonic stage. To his mind whether 10 pounds 
could be a satisfaction of 20 pounds was a question of simple arith- 


st which admitted of only one answer. Ten cannot be twenty, 
8 


he part cannot be the whole. Coke was presumably familiar with 
Brian’s statement. At all events he reasoned in precisely the same 
axiomatic way: “It appears to the judges that by no possibility a 
lesser sum can be a satisfaction for a greater.” It is sufficiently 
obvious from the similarity of the language of Coke and Brian that 
it never occurred to the former that the resolution in Pinnel’s 





1 Note, Dal. 49, pl. 13. To the same effect Anon. (1588) 4 Leon. 81, pl. 172, Per 
curiam, 5 pounds cannot be a satisfaction for 10 pounds.” 

2 5 Rep. 117,4; Moo. 677, pl. 923, S. C. 

8 In the report of the same case in Moore it is said: “ But payment of part at the 
day and place cannot be, though accepted, satisfaction of the whole of the same kind.” 
See also Goring v. Goring, (1602) Yelv. 11. 

4 212, b. 
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case was based upon any doctrine of consideration. But, fortu- 
nately, Coke’s opinion is not a mere matter of inference. We 
have his own explicit statement, discriminating in the sharpest way 
between the operation of part payment as a satisfaction and as a 
consideration. In Bagge v. Slade! he said: “If a man be bound 
to another by a bill in 1000 pounds and he pays unto him 500 
pounds in discharge of this bill, the which he accepts of accordingly, 
and doth upon this assume and promise to deliver up unto him his 
said bill of 1000 pounds, this 500 pounds is no satisfaction of the 
1000 pounds, but yet this is good and sufficient to make a good 
promise and upon a good consideration because he has paid 
money, 500 pounds, and he hath no remedy for this again.” In 
1639 the obligor recovered judgment upon a promise like that in 
the case put by Coke, the Court saying: “For though legally, 
after the obligation is forfeited, 30 pounds can be no satisfaction 
for 60 pounds, yet to have the money in his hands without suit is a 
good consideration to maintain this action upon the promise.” 2 
There are several other cases where payment of part of what was 
due was adjudged a sufficient consideration to support a promise 
to deliver up the obligation.2 There are also cases in which pay- 
ment of the whole was deemed a consideration for a similar 
promise.* In Morris v. Badger ® it was decided, in 1621, that pay- 
ment by a surety would support a promise by the creditor to sue 
the principal and hold the amount recovered for the benefit of the 
surety. In Hubbard v. Farrer,® decided in 1635, a promise by an 





1 3 Bulst. 162, 1 Roll. R. 354, Jenk. Cent. Cas. 324, pl. 38, Harv. Ms, R. temp. 14 
James I., 2, S. Cc. 

2 Rawlins v. Lockey, (1639) 1 Vin. Ab. 308, pl. 24. 

8 Reynolds v. Pinhowe, (1595) Cro. El. 429, 1 Roll. Ab. 28, pl. 54, Moo. 412, S. C.: 
“ Because speedy payment excuses and prevents labour and expense of suit;” Anon., 
(1598) 1 Roll. Ab. 27, pl. 53, per Popham, C. J. Johnson z. Astill, (1667) 1 Lev. 198, 
2 Keb. 155 s. c.: “ By the Court. Payment without suit or trouble of that which is 
due is a good consideration.” See also the opinion of Littledale, J., to the same effect 
in Wilkinson v. Byers, 1 A. & E. 106. 

* Cook v. Huet, (1581) 1 Leon. 238, pl. 317 (cited), Cro. El. 194 (cited) s. c.; Anon., 
Hutt. ror (cited); Flight v. Crasden, (1625) Cro. Car. 8, Hutt, 76, s. c.: “It is con- 
sideration sufficient to have it paid without suit or trouble.” Anon. (1675) 1 Vent. 
1675: “ Payment of a debt without suit is a good consideration.” 

Dixon v. Adams, (1595) Cro. El. 538, Moo. 710 s. c. is contra, but, so far as the 
writer has discovered, is the only reported English decision in which the plaintiff 
failed in an action upon a promise given in consideration of the payment of money 
due. There are dicta to the same effect in Richards v. Bartlett, (1582) 1 Leon. 19. 
Greenleaf v. Barker, (1596) Cro. El. 193. 

5 Palm. 168, Harv. Ms. Rep. temp. 2-22 James L., f. 181, pl. 6, s. c. 

§ 1 Vin. Ab. 306, pl. 17. - 
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obligee, in consideration of payment of less than the amount due 
by the principal obligor, not to sue the’ surety, was held to be a 
valid contract, “for it is a good consideration for the obligee to 
have money in his purse, it being before only a chose in action.” 
The subsequent history of the medieval doctrine, that a partial 
payment of a debt cannot be a satisfaction of the whole amount 
due, although so intended by the parties, is soon told. In Cumber 
v. Wane,! in 1721, the defendant pleaded to an action of indebitatus 
assumpsit that his own negotiable note for five pounds had been 
given and received in satisfaction of the debt. The plaintiff ob- 
jected that the plea was ill, “it appearing that the note for 5 
pounds could not be a satisfaction for 15 pounds. . . . Even the 
actual payment of 5 pounds would not do, because it is a less sum. 
Much less shall a note payable at a future day.” This argument 
prevailed. Pratt, C. J., said: “Weare all of opinion that the 
plea is not good. . . . If 5 pounds be (as is admitted) no satisfac- 
tion for 15 pounds, why is a simple contract to pay 5 pounds a 
satisfaction for another simple contract for three times the value.” 
The next judicial allusion to the doctrine appears to be a dictum 
of Buller, J., in 1798: ‘‘ Whether an agreement by parol to accept 
a smaller sum in satisfaction of a larger can be pleaded or not I 
do not know. It was formerly considered that it could not, and 
was so decided in Coke. I think, however, there are some late 
cases to the contrary, and one in particular in Lord Mans- 
field’s time, who said that, if a party chose to take a smaller sum, 
why should he not do it? There may be circumstances under 
which such an agreement might not only be fair, but advantage- 
ous.”? But this dictum has had no effect. Six years later the old 
rule was reasserted in Fitch v. Sutton. Lord Ellenborough, una- 
ware of the true origin of the rule and unacquainted with Bagge 
v. Slade and the kindred cases of the seventeenth century, put for- 
ward the novel view that the rule was based upon the doctrine 
of consideration. “There must be some consideration for the 
‘felinquishment of the residue; something collateral, to shew a 
ossibility of benefit to the party relinquishing his further claim, 
‘otherwise the agreement is nudum pactum.” This statement by 





1 1 Stra. 426. Cumber v. Wane, though clearly coming within the reasoning of 
Brian and Coke (see also Geang v. Swaine, 1 Lutw. 464, 466), and approved in Fitch v. 
Sutton, 5 East, 230, 232, and Thomas v. Heathorn, 2 B. & C. 477, 481, was overruled 
in Sibree v. Tripp, 15 M. & W. 22. 

2 Stock v. Mawson, 1 B. & P. 286, 290. 3 5 East, 230. 
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Lord Ellenborough, false gloss though it be, has been generally 
followed by the courts, and is responsible for the greater part of 
the objectionable applications. of the doctrine of consideration, 
whereby the reasonable expectations of business men have been 
disappointed. 

But notwithstanding its general acceptance, this doctrine of 
Lord Ellenborough has met with almost unparalleled animadver- 
sion at the hands of the judges who have applied it.! 

The law has been changed by statute in India,? and in at least 
ten of our States.* In one State, Mississippi, the rule was abolished 
by the Court without the aid of a statute.‘ There are also limita- 
tions to the rule, which emphasize its artificiality. It is common 





1 A creditor “might take a horse or a canary or a tomtit, if he chose, and that was 
accord and satisfaction ; but by a most extraordinary peculiarity of the English Com- 
mon Law, he could not take 19s. 6¢. in the pound; that was nudum pactum. . . . That 
was one of the mysteries of the English Common Law.” Per Jessel, M. R., in Coul- 
dery v. Bartrum, 1g Ch. D. 394, 399. “ This rule, which obviously may be urged in 
violation of good faith, is not to be extended beyond its precise import.” Per Dewey, 
J., in Brooks v. White, 2 Met. 283, 285. “The rule is technical and not very welly 
supported by reason.” Per Nelson, J., in 14 Wend. 116, 119. “ The rule is evidently 
distasteful to the courts, and they have always been anxious to escape it by nice dis- 
tinctions.” Per Curiam in Smith v. Ballou,1 R. I. 496. “A doctrine utterly absurd, 
and standing, as it confessedly does, in humiliating contrast to the common sense of 
mankind.” Per Munro, J., 11 Rich. 135, 139. “ Several courts seem to have given 
assent to the rule with reluctance, and condemned the reasoning which supports it.” 
Beck, C. J., in Works v. Hershey, 35 Iowa, 340, 342. “ This rule being highly technical 
in its character, seemingly unjust, and often oppressive in its operation.” Per Hinton, 
J., in Symme v. Goodrich, 80 Va, 303, 304. “The history of judicial decisions has 
shewn a constant effort to escape from its absurdity and injustice... . A moment’s 
attention to the cases taken out of the rule will show that there is nothing of principle 
left in the rule itself.” Per Ranney, J., in Harper v. Graham, 20 Ohio, 105, 115-118. 
“ The courts, while so ruling, have rarely failed, upon any recurrence of the question, to 
criticise and condemn its reasonableness, justice, fairness, or honesty.” Per Potter, J., 
in Jaffray v. Davis, 124 N. Y. 164, 167. Many similar criticisms might be added. 

2 Indian Contract Act, Sec. 63. 

8 Ala. Code, Sec. 2774; Cal. Civ. Code, Sec. 1524; Dak. Comp. Laws, Sec. 3486; 
Ga. Code, Sec. 3735; Maine Rev. St., c. 82, Sec. 45; No. Car. Code, Sec. 574; N. Dak. 
Rev. Code, Sec. 3827; Hill, Ann. Laws of Oregon, Sec. 755; Tenn. Code, (1884) 
§ 45393 Va. Code, (1897) § 2858. 

4 Clayton v. Clark, 74 Miss. 499. See also to the same effect Smith v. Wyatt, 
2 Cincin. Sup. Ct.12. By decision, too, in some States, a parol debt may be satisfied if 
the creditor gives a receipt in full for a partial payment. Green v. Langdon, 28 Mich. 
221; Lamprey v. Lamprey, 29 Minn. 151 (semd/e); Gray v. Barton, 55 N. Y. 68; Ferry 
v. Stephens, 66 N. Y. 321; Carpenter v. Soule, 88 N. Y. 251; McKenzie v. Harrison, 
120 N. Y. 260. In others, partial payment is a satisfaction if the debtor is insolvent. 
Wescott v. Waller, 47 Ala. 492, 498 (semédle); Shelton v. Jackson (Tex. Civ. Appeals 
1899), 49 S. W. Rep. 414, or even if he is honestly believed to be insolvent. Rice v. Lon- 
don Co., (Minnesota, 1897) 72 N. W. Rep. 826. 
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learning, for instance, that payment of the smallest sum the day 
,before the debt matures, or at a different place, may be an accord 


\and satisfaction of the largest debt. At the present day, too, 


=a 


Cumber v. Wane having been overruled,’ the debtor’s own promise 
to pay five pounds, if in the form of a negotiable note, may be a 
satisfaction of a debt of one thousand pounds. Again, an unliqui- 
dated claim, however large, may be settled by the payment of 
any amount, however small. 

These limitations may be logically defensible. But the same can- 
not be said of the important class of cases, in which two or more 


\ creditors acting in concert compromise with their debtor upon 


~payment of a percentage of their claims. The application of the 
modern doctrine, as stated by Lord Ellenborough, in these cases 
threatened a result so alarmingly at variance with the needs of 
business men, that the courts declined to apply the doctrine. Such 
compromises have been deemed valid since the case of Good v. 
Cheeseman.? The court professed to find a consideration for each 
creditor’s promise to relinquish a part of his claim in the similar 
agreement of his fellow creditors. But it is obvious that in Eng- 
land, at least, the debtor could acquire no rights on a promise by 
virtue of a consideration that did not move from himself? The 
frank way of dealing with these cases is to say that they can be 
supported only upon Coke’s view, that the payment of part of a 
debt is a good consideration for the creditor’s promise to relinquish 
all claim to the rest. In his day, it is true, the only way in which 





1 Sibree v. Tripp, 15 M. & W. 22; Goddard z. O’Brien, 9 Q. B. Div. 37; Wells v. 
Morrison, 91 Ind. 51; Jaffray v. Davis, 124 N. Y. 164 (semdle); Mechanics’ Bank 
v. Huston, 11 W. N. (Pa.) 389; Jaffray v. Crane, 50 Wis. 349. But see contra, Over- 
deer v. Wiley, 30 Ala. 769; Siddall v. Clark, 89 Cal. 321; Post v. First Bank, 138 III. 
539 (semble); Jenness v. Lane, 26 Me. 475; Russ v. Hobbs, 61 N. H. 93; Hooker v. 
Hyde, 61 Wis. 204. 

2 2 B. & Ad. 328; Boyd v. Hind, 1 H. & N. 938; Slater v Jones, L. R. 8 Ex. 186, 
193. The rule is the same in this country. Perkins v. Lockwood, 100 Mass. 249, 250; 
Bartlett v. Woodsworth Co. (N. H., 1898), 41 Atl. Rep. 264; White v. Kuntz, 107 N.Y. 
518; Continental Bank v. McGeoch, 92 Wis. 286. 

8 Professor Huffcut, in his edition of Anson’s Law of Contract, 108, n. 1, makes 
an excellent criticism of the futile attempts that have been made to find in the cases 
of composition with creditors some other consideration than the partial payment of 
the debts due. 

* Lord Fitzgerald said in Foakes v. Beer, 9 App. Cas. 605, 630: “I concur with 
my noble and learned friend that it would have been wiser and better if the resolution 
in Pinnel’s case had never been come to, and there had been no occasion for the long 
list of decisions supporting composition with a creditor on the rather artificial consid- 
eration of the mutual consent of the creditors.” 
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the debtor could make use of such a promise was by a cross action. 
But in recent times such a promise would serve as a bar to an 
action upon the partially paid debt, on the ground of avoiding 
circuity of action, since what the creditor recovered in his action 
against the debtor, he would have to repay as damages in the 
cross action. 

By this simple process, without any impeachment of the logic 
of Brian, or of the resolution in Pinnel’s case, the medizval rule 
that there cannot be an accord and satisfaction of a debt by a pay- 
ment of part of it, would have ceased to have any practical opera- 
tion ; full effect would have been given to reasonable bargains of 
business men; and the law of consideration would have gained 
greatly in simplicity and freedom from annoying technicalities. 

In 1882 the House of Lords were in a position to bring about 
this greatly to be desired result. In Foakes v. Beer, a creditor, 
in consideration of the payment of the principal of the debt un- 
dertook to relinquish all claim to interest. The Lords with great 
reluctance, Lord Blackburn all but dissenting, gave judgment for 
the plaintiff, and chiefly for the reason that they were not prepared 
to overrule, as contrary to law, the doctrine stated by Coke in 
Pinnel’s case. It is greatly to be deplored that the case of Bagge 
v..Slade, and the other similar cases, were not brought to the atten- 
tion of the court. Had Coke’s real opinion, as expressed in that 
case, been made known to the Lords, it is not improbable that they 
would have followed it, instead of making him stand sponsor for a 
doctrine contrary to his declared convictions. : 

Wherever a promise to relinquish a debt given in considera- 
tion of its partial payment is inoperative, a promise of temporary 
forbearance for the same consideration must be invalid. But no 
English case to this effect has been found. There are, however, 
numerous American decisions on the point.? 

If a promise by a creditor in consideration of the payment of a 
part or the whole of a debt is not enforceable, it follows that a 
promise in consideration of the performance of any other act due 








































1 9 App. Cas. 605. 

2 Liening v. Gould, 13 Cal. 598; Solary v. Stultz, 22 Fla. 263; Holliday v. Poole, 
77 Ga. 159; Bush v. Rawlins, 89 Ga. 117; Phoenix Co. v. Rink, 110 Ill. §38; Shook v. 
State, 6 Ind. 461; Dare v. Hall, 70 Ind. 545; Davis v. Stout, 84 Ind. 12; Potter v. 
Green, 6 All. 442; Warren v. Hodge, 121 Mass. 106; Kern v. Andrews, 59 Miss. 39; 
Price v. Cannon, 3 Mo. 453; Tucker v. Bartle, 85 Mo. 114; Russ v. Hobbs, 61 N. H. 
93; Parmalee v. Thompson, 45 N. Y. 58; Turnbull v. Brock, 31 Oh. St. 649; Yeary 
v. Smith, 45 Tex. 56, 72. 
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by contract to the promisor should be deemed invalid. But there 
is a singular dearth of cases in the English courts. The only cases 
found by the writer are those in which actions were brought by 
seamen on promises of extra compensation in consideration of 
their doing their duty during a storm, or after the desertion of 
some of the crew.! The seamen were unsuccessful in these cases, 
and rightly so on the ground of public policy. But in some of the 
cases the court gave the additional reason that the promise was 
without consideration. 

In this country there are numerous cases in which, after the 
making of a bilateral contract, by which one party was to perform 
certain work or deliver certain merchandise, and the other was to 
| pay a certain price therefor, one of the parties finding his bargain 
a losing one threatened to abandon it, whereupon the other party 
promised him something additional to induce him to continue. If 
at the time of the new promise the original contract remained to 
some extent executory on both sides, the new arrangement might 
conceivably assume different forms.. Suppose, for instance, a 
building contract under seal, and the builder to be dissatisfied and 
to break his contract ; the parties might mutually agree the one to 
go on with his work, the other to pay extra compensation. It is un- 
reasonable to suppose that either party understood that the builder 
was to continue liable to an action for his breach of the original 
contract, or that the builder in case of non-payment would have to 
resort to two actions,—one upon the old contract for the original 
price, and one upon the new contract for the donzus. In other 
words, the parties contemplated a substitution of a new contract 
in place of the old one. The new contract, stated in terms of con- 
sideration, would be as follows: “ In consideration that the builder 
promises to complete the job and to abandon all claim against 
the employer on the old contract, the employer promises to pay 
the builder the old price plus an additional amount, and to aban- 
“don his claim against the builder on the old contract.” This would 
be a case of rescission, and the builder’s right of recovery would be 
clear on either of the two theories of consideration under discus- 
. sion in this paper.” 





1 Harris v. Watson, Peake, 72; Stilk v. Myrick, 6 Esp. 129, 2 Camp. 317 s.C; Fraser 
v. Hutton, 2 C. B. (N.S.) 512; Harris v. Carter, 3 E. & B. 559; Scotson v. Pegg, 6 
H. & N. 295, per Martin, B. See also Bartlett vy. Wyman, 14 Johns. 260. 

2 The following cases, in which the plaintiff recovered on the new contract, appear 
to have been rightly decided: Stoudermeier v. Williamson, 29 Ala. 558; Connelly v. 
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Again, in the case above supposed, the employer might promise 
to pay the extra compensation, and the builder might complete the 
job, but without giving any new promise to do so, This arrange- 
ment would probably mean a substitution of a new contract for the 
old one. ‘In consideration of the builder’s promise to abandon 
all claim against the employer on the old contract, the employer 
promises to abandon all claim on the old contract, and to pay the 
old price plus the additional amount, provided the builder com- 
pletes the job.” This would also be a case of rescission, and the 
builder would be entitled to sue on the new contract on any theory 
of consideration.' 

On the other hand, one of the parties to the original contract 
may have performed everything on his side, and the other party 
then refuse to do his part. -If, under these circumstances, the one 
who has performed his part promises something extra for the 
other’s performance, there can be no question of rescission. The 
case is the same in principle as the promise of a creditor in consid- 





Devoe, 37 Conn. 570; Bishop v. Busse, 69 Ill. 403; Cooke v. Murphy, 70 IIl. 96; Coy- 
ner v. Lynde, to Ind. 282; Courtenay v. Fuller, 65 Me. 156; Munroe v. Perkins, 
9 Pick. 298; Holmes v. Doane, 9 Cush. 135; Rollins v. Marsh, 128 Mass. 116; Rogers 
v. Rogers, 139 Mass. 440; Thomas v. Barnes, 156 Mass. 581; Goebel v. Linn, 47 
Mich. 489; Conkling v. Tuttle, 52 Mich. 630; Osborne v. O’Reilly, 42 N. J. Eq. 467; 


Lattimore v. Harsen, 14 Johns. 440; Stewart v. Keteltas, 36 N. Y. 388; Nesbitt v. R. R. > 


Co., 2 Speers, 697, 706 (semble). 

The plaintiff failed in Ayres v. Chicago Co., 52 Iowa, 478; McCarty v. Hampden 
Association, 61 Iowa, 287; King v. Duluth Co., 61 Minn. 482; Lingenfelder v. Wain- 
wright Co., 103 Mo. 578. But the question of rescission was not adequately considered. 

In King v. Duluth Co., supra, the court made a distinction not elsewhere suggested. 
The validity of the new agreement was made to turn upon the circumstances under 
which the losing party declined to go on. If he declined simply because he had made 
an unfortunate bargain, the new agreement was said to be inoperative for want of 
a consideration. But if he declined because of difficulties that could not reasonably 
have been foreseen, the. new agreement would be a valid substitution for the old 
contract. The consideration is obviously the same in both cases. In truth, the court, 
in suggesting this distinction, abandoned their professed doctrine of consideration, and 
introduced the test of public policy. Furthermore, in defining this test, the court was 
unduly severe upon the plaintiff. Surely it cannot be against the public good to permit 
the parties to rescind the old contract and to make a new one for greater compensation 
to one of the parties, when the latter has made an unfortunate bargain which he 
honestly prefers to abandon, whatever be the consequences. On the other hand, it 
may well be maintained, on grounds of policy, that one who refuses to keep his con- 
tract simply in order to exploit the necessities of the other party, should not be 
permitted to enforce a new agreement for extra compensation obtained in a manner 
savoring so strongly of extortion. 

1 Moore v. Detroit Works, 14 Mich. 266; Lawrence v. Davey, 28 Vt 264. But the 
right of the plaintiff to recover was denied in Festerman v. Parker, to Ired. 474. 
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eration of payment of the debt due to him. Only three reported 
cases presenting such a state of facts have been found, Peck v. 
Requa,! Gaar v. Green,” and Schneider v. Heinsheimer.’ In the first 
of these cases the plaintiff refused to fulfill his contract with the de- 
fendant to resign a certain office on request, and the defendant, to 
induce him to keep his promise, gave him his promissory note. It 
was urged, but unsuccessfully, that there was no consideration for 
the note. In the second case, the buyer of a machine, for which, 
if kept more than six days, he was to give a note and mortgage, 
declined, after the six days, to keep his promise. The seller, in 
order to obtain the note and mortgage, then warranted the quality 
of the machine. The court decided that the warranty was not 
binding. The agreement was adjudged invalid in the third case 
also. 

To the writer the decision in Peck v. Requa seems sound, but 
the language of the court is certainly surprising in a jurisdiction in 
which the doctrine of Foakes v. Beer is maintained: “ Previously 
he had only the plaintiff's agreement to resign. By the new con- 
tract he obtained from the plaintiff his actual resignation, and in 
consideration thereof he gave the note in suit. By the surrender 
of an office which he had a right‘ to retain, the plaintiff suffered a 
detriment, and the defendant thereby gained an advantage which 
furnished a valid consideration for the note.” It is evident from 
the paucity of such cases that the question, whether the perform- 
ance of a pre-existing contractual duty to the promisor will support 
a promise, seldom arises, except in the case of a promise in con- 
sideration of the payment of part or the whole of a debt. 

The examination of our three classes of cases, of which Callisher 
v. Bischoffsheim, Shadwell v. Shadwell, and Foakes v. Beer are the 
conspicuous illustrations, makes it clear that the authorities cannot 
be reconciled with any theory of consideration. We must either 
adopt the view that consideration is an act or forbearance not 
already due from the promisee, and treat the first two classes of 
cases as exceptions, indefensible on principle, but established as 
law in England, and either already representing, or likely to repre- 
sent, the predominant judicial opinion in this country, or else we 
must adopt the other view, that consideration is any act or forbear- 
ance by the promisee, and regard the third class of cases, of which 











1 13 Gray, 407. 2 6 N. Dak. 48. 8 55 N. Y. Sup. 630. 
4 This must mean simply that he could not be ejected from the office. 
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Foakes v. Beer is the type, as an exception contrary to principle, 
but sanctioned by the highest judicial authority in England and 
the United States. 

Bearing in mind that the decisions in Callisher v. Bischoffsheim 
and Shadwell v. Shadwell accord with the sentiment of business 
men, and that it is in the highest degree improbable that the doc- 
trine of those cases will ever be reversed by the court or over- 
thrown by statute in the jurisdictions in which it has once been 
adopted ; and remembering, on the other hand, that the doctrine 
of Foakes v. Beer, originated in misconception, is repugnant alike 
to judges and men of business, is not applied consistently to all 
the cases fairly within its scope, has been a source of highly arti- 
ficial and technical distinctions, has been changed by statute in 
India and in ten of our States, and is likely to be generally super- 
seded by similar legislation, the writer does not hesitate to choose 
the second of the above alternatives, and to define consideration as 
“any act or forbearance given in exchange for a promise,” with 
this qualification, however, that, for the present, by an unfortunate 
but established anomaly, a creditor’s promise in consideration of 
the payment of the whole or a part of the debt by his debtor is 
invalid. This definition unquestionably makes for individual free- 
dom of contract and for logical simplicity in the law. It is believed, 
also, to be a just deduction from the decided cases. 


James Barr Ames. 
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INTERSTATE CRIME AND INTERSTATE 
EXTRADITION? 


HE commission of crimes across State boundary lines has 
given serious trouble, and justice has been cheated, where 
the State from which the criminal agency emanated has been upon 
a simple common-law basis. One of the most famous cases is 
that of State v. Hall, in the Supreme Court of North Carolina. 
It appeared that the defendants, being in North Carolina, fired 
a shot which caused the death of a person who was across the 
boundary line in Tennessee. The defendants were tried for 
murder in North Carolina, but the Supreme Court of that State 
held? that the courts of Tennessee alone had jurisdiction, because 
the prisoners ‘‘ were deemed by the law to have accompanied the 
deadly missile sent by them across the boundary and to have 
been constructively present when the fatal wound was actually 
inflicted.” 

In the opinion a large number of authorities from the different 
States of the Union are collated, all substantially agreeing that the 
locus of a crime is the place where the criminal act takes effect. 
It is remarked in the opinion: — 


“Tt is true that in Wharton’s Criminal Law (§ 288) it is said in a 
general way that ‘a concurrent jurisdiction exists in the place of start- 
ing the offence ;’ but by a reference to the cases cited in support of the 
proposition it will be readily seen that they have no application to the 
question under consideration. These and like authorities are where 
libels are uttered in one State to take effect in another (U. S. v. Worrall, 


2 Dal. 388); or where, either by common law or by statute, the place 


of the stroke has concurrent jurisdiction (Green v. State, 66 Ala. 40) ; 
or where an accessary before the fact in one State to the felony com- 
mitted in another was held to be indictable in the State where he became 
accessary (State v. Chapin, 17 Ark. 560); or in certain cases of false 
pretences or in conspiracies where an overt act is committed at the place 
of the trial; or where, by statute, a particular ‘section’ of an offence 
committed in one jurisdiction is there made indictable, as, for instance, 





1 An address delivered by Mr. Larremore before the New York State Bar Associa- 
tion on January 17, 1899. — Ep. 
2 114 N.C. gog. 
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the act of shooting or unlawfully using a deadly weapon within the 
State, as in the present case. In some instances there may be concur- 
rent jurisdiction of the whole offence, and in others there may exist the 
jurisdiction of an attempt in one State and of the consummated offence 
in another.” 


It seems quite clear that statutes should be generally adopted 
giving concurrent jurisdiction of offences as a whole both in the 
State in which the criminal act is set in motion and the State in 
which the crime is consummated. Such a statute exists in the 
State of California, and one substantially similar in terms is also 
a part of the law of New York. The California Penal Code pro- 
vides that “all persons who commit, in whole or in part, any 
crime within that State are liable to punishment within its laws.” 
Under the authority of this law, the trial of Mrs. Botkin has just 
been concluded, and she has been convicted of murder upon the 
theory that she deposited poisoned candy in the mail within the 
State of California directed to a person in the State of Delaware, 
where it was received by the latter, who died from eating it. There 
was some discussion on the trial, and the question will doubtless 
be argued elaborately on appeal, whether the clause of the Penal 
Code sufficiently covered the case. The statute might have been 
more specifically phrased, but it is difficult’ to understand just 
what its language referred to if not to such a case as that of Mrs. 
Botkin, and certainly the signification given to it was in the 
interests of justice. The provision of the New York Penal Code 
(section 16) is that a person is punishable criminally “who 
commits within the State any crime, in whole or in part.” It is 
probable that, in New York as well as in California, the provision 
in question would be held to apply to a person setting a crime in 
motion within a State, to take effect outside, but if such statutes 
are inadequate in form they should be amended to meet the 
necessity. 

A criticism that may be made upon such proposed policy is that 
it might result in a person being tried twice for the same offence. 
The force of this suggestion lies in the fact that the constitutions 
of afew of the States do not contain a second jeopardy clause. 
Nevertheless it still would seem to be a less evil to recognize 
jurisdiction of the crime in both the States than to let the criminal 
go scot-free, as seems to have been the ultimate result in State v. 
Hall (supra). Even though one of two States concerned did not 
have a second jeopardy provision, there is slight probability that 
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a second prosecution would be instituted and pushed with energy 
after an acquittal on the merits upon a fair trial in the State first 
acquiring physical possession of the prisoner and full jurisdiction 
of the offence. 

The inquiry naturally suggests itself, why not extradite the 
culprit from the State in which he set his crime in motion to the 
State in which it accomplished its result. In the North Carolina- 
Tennessee case, above referred to, such an attempt was made and 
the right to such interstate rendition was denied.' I think this 
was proper, even though the circumstances were very flagrant and 
the miscarriage of justice very gross. The discussion of the 
grounds for such refusal renders desirable some little general 
consideration of the subject of interstate extradition or rendition. 
The right is conferred by the second section of Article IV. of the 
Constitution of the United States, which provides that ‘a person 
charged in any State with treason, felony or other crime, who shall 
flee from justice and be found in another State, shall, on the 
demand of the executive authority of the State from which he 
fled, be delivered up to be removed to the State having jurisdic- 
tion of the crime.” This language is merely declaratory of a 
general principle, and in order, in part at least, to furnish modus 
operandi, Congress as early as 1793 passed a statute, the salient 
portions of which have been re-enacted in sections 5278 and 
5279 of the Federal Revised Statutes, and read in part as 
follows : — 


“Whenever the Executive authority of any State or Territory demands 
any person as a fugitive from justice of the Executive authority of any 
State or Territory to which such person has fled, and shall produce 
a copy of an indictment found or an affidavit made before a magistrate 
of any State or Territory, charging the person demanded with having 
committed treason, felony or other crime, certified as authentic by the 
Governor or Chief Magistrate of the State or Territory from whence the 
person so charged has fled, it shall be the duty of the Executive authority 
of the State or Territory to which such person has fled to cause him to 
be arrested and secured, and cause notice of the arrest to be given to the 
Executive authority making such demand, or to the agent of such 
authority appointed to receive the fugitive, and to cause the fugitive to 
be delivered to such agent when he shall appear. If no such agent 
appear within six months from the time of the arrest, the prisoner may 
be discharged. 





1 State v. Hall, 115 N. C. 811. 
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“ Any agent so appointed who shall receive the fugitive into his custody 
shall be empowered to transport him to the State or Territory from 
which he has fled.” 


During the agitated period preceding the Rebellion, when the 
Slavery controversy was acute, conflicts arose between the 
governors of demanding States and the governors of States of 
refuge of fugitives, as to whether an act should be recognized 
as a ground of rendition which constituted a crime in the State 
in which it was performed, and from which its performer had fled, 
but did not constitute a crime in the State in which he had taken 
asylum. This was entirely natural, considering not only the 
intense feeling and political partisanship generated by any case 
touching slave property, but also that the conception of inde- 
pendent sovereignty of the several States quite generally prevailed. 
The most famous of such gubernatorial collisions was between 
Governor Seward of New York and Governor Gilmer of Virginia. 
The controversy illustrated Seward’s aggressiveness of tempera- 
ment because his contention was really oditer. An agent from 
Virginia appeared at Albany with a requisition for two negroes 
charged with stealing a slave. They were at the time in custody 
in New York. Seward deferred his formal answers to the requisi- 
tion until his return from a short absence from the capital. There- 
after the prisoners were discharged on habeas corpus on the 
ground that “neither of them had committed an offence against 
the laws of Virginia.” However, Seward in a letter to the 
Governor of Virginia “‘embarked in a discussion of the proper 
construction of the constitutional provision for the surrender 
of fugitives from justice, insisting that it applied only to offences 
recognized as crimes by the jurisprudence of all civilized nations, 
or to acts made criminal by the laws both of the State demanding 
and of that assenting to the surrender, and did not apply to acts 
which any one State chose to make highly penal, but which had 
no criminal significance in another, such as assisting in the escape 
of a slave, —an act inspired by the spirit of humanity and of the 
Christian religion.”! Seward’s argument is to be classed with 
many other strained constitutional constructions under the exi- 
gency of the “ Irrepressible conflict.” Happily the flagrant sole- 
cism of slavery in a nominally free government no longer exists 
to excuse or even demand casuistical interpretation. The words 





1 Life of Seward, American Statesman Series, by T. K. Lathrop, page 4o. 























536 HARVARD LAW REVIEW. 


of the Constitution are that a person “charged in any State” with 
crime, “shall on demand of the executive authority of the State 
from which he fled be delivered up,” &c. The true construction 
of this provision is felicitously put in the opinion of Judge 
Andrews in People ex rel. Lawrence v. Brady: !— 


‘¢The word crime in the clause of the Constitution which has been 
quoted, embraces every act forbidden and made punishable by the laws 
of a State, and the right of a State to demand the surrender of fugitives 
from justice extends to all cases of the violation of its criminal law. 
Com. of Kentucky v. Denison, 24 How. (U.S.) 104. Felonies and mis- 
demeanor offences by statute and at common law are alike within the 
Constitutional provision ; and the obligation to surrender the fugitive for 
an act which is made criminal by the law of the demanding State, but 
which is not criminal in the State upon which the demand is made, is the 
same as if the alleged act was a crime by the law of both.” 


Another interpretation of the constitutional power of a demand- 
ing State has materially confirmed the efficacy of interstate ren- 
dition as a remedy. Up to the year 1893 a spirited judicial 
controversy existed on the question whether a fugitive surren- 
dered for a certain offence could be tried in the demanding State 
for a different offence. The courts of different States were 
arrayed in favor of and against such right. The mooted point 
was finally authoritatively settled by the decision of the Supreme 
Court. of the United States in Lascelles v. Georgia.2 It was 
held that a fugitive from justice, who has been surrendered by one 
State to another State upon requisition charging him with the 
commission of a specific crime, has, under the Constitution and 
laws of the United States, no immunity or exemption from indict- 
ment and trial in the State to which he is returned for any other 
or different offence from that designated in the requisition, without 
first having an opportunity to return to the State from which he 
was extradited. The decision of the Supreme Court was unani- 
mous, and unquestionably it embodied the sound view. The argu- 
ment against the right to try for a different offence was founded 
upon a supposed analogy between international extradition and 
interstate rendition. The court, by Justice Jackson, remarked: 


‘*To apply the rule of international or foreign extradition, as an- 
nounced in United States v. Rauscher, 119 U. S. 407, to interstate ren- 
dition, involves the confusion of two essentially different things, which 
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rest upon entirely different principles. In the former the extradition 
depends upon treaty contract or stipulation, which rests upon good faith, 
and in respect to which the sovereign upon whom the demand is made 
can exercise discretion, as well as investigate the charge on which the 
surrender is demanded, there being no rule of comity under and by virtue 
of which independent nations are required or expected to withhold from 
fugitives within their jurisdiction the right of asylum. In the matter of 
interstate rendition, however, there is the binding force and obligation, 
not of contract, but of the supreme law of the land, which imposes no 
conditions or limitations upon the jurisdiction and authority of the State 
to which the fugitive is returned.” 


It thus appears that the policy of interstate rendition as now 
settled contemplates that the States are not in any substantial 
sense independent sovereignties. The law of the demanding State 
alone determines whether a crime has been committed, and, once 
returned there, the prisoner may be tried for any other crime. 
Any person who has left a State after an offence against its laws 
may be surrendered, and the only immunity vouchsafed to the 
citizen against summary transportation to a distant forum is 
that he may require it to be shown that he had actually been 
within the demanding State and left it. 

This latter point seems to be settled in the citizen’s favor. The 
language of the Constitution and statute indicates that actual 
fugitives alone and not constructive fugitives were contemplated. 
Furthermore there has been an authoritative interpretation to such 
effect. In Ex parte Reggel! it was said: ‘The appellant was 
entitled, under the act of Congress, to insist upon proof that he 
was within the demanding State at the time he is alleged to have 
committed the crime charged, and subsequently withdrew from 
her jurisdiction, so that he could not be reached by her criminal 
process. The statute, it is to be observed, does not prescribe the 
character of such proof; but that the executive authority of the 
territory was not required by the Act of Congress to cause 
the arrest of appellant, and his delivery to the agent appointed 
by the governor of Pennsylvania, without proof of the fact that 
he was a fugitive from justice, is, in our judgment, clear from the 
language of that Act.” I am inclined to concur in the opinion 
advanced by Mr. John Bassett Moore in his comprehensive and 
valuable work on extradition (section 590), which the learned 
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author fortifies by language of the Supreme Court in a later case,’ 
that the language above quoted from Ex Parte Reggel does not 
necessarily call for the exaction of specific proof of flight before 
the governor of the State in which the prisoner is may con- 
stitutionally take any action. But certainly under the language 
of Ex Parte Reggel an alleged fugitive is entitled to have the 
question, whether he had been corporeally within the demanding 
State and left it, passed upon before he may be lawfully sur- 
rendered. There may be prima facie ground for action without 
specific allegations in the requisition papers that the person called 
for has fled from the demanding State, and even for final action 
if the question of flight is not put in issue. But, if the person 
apprehended does deny that he was corporeally within the demand- 
ing State at the time of the commission of the alleged offence, he 
has a constitutional right to have such issue passed upon by the 
governor in the first instance, and by the courts on habeas corpus, 
and is constitutionally entitled to be discharged unless it appear at 
least presumptively that he is an actual fugitive. 

This rule that only an actual fugitive is extraditable is one to 
be broadly accepted and administered in practice according to its 
fullest and most radical scope. Any other rule would lead to 
grave injustice and grievous oppression. Take, for instance, the 
recent Botkin case, in which a conviction was secured in California. 
The theory of the prosecution was that Mrs. Botkin, the defendant, 
deposited poisoned candy in the mail in California directed to her 
victim in Delaware. Under the statute law of California the 
offence was triable there, and it accorded with common sense and 
convenience and was eminently just both to prosecution and de- 
fence that the trial should be had not at the technical locus of the 
crime, but at the place where the defendant was alleged to have 
performed the act that set the crime in motion. Suppose, on the 
other hand, that Mrs. Botkin had been, under the law extraditable 
and had been transported tv Delaware to answer the indictment. 
She would have been compelled, among strangers, it may be with- 
out means to adequately present her defence, to stand trial for a 
capital crime. If she wished to present evidence besides her own 
it might have been impracticable to procure ‘the personal presence 
of important witnesses, and, herself a foreigner under suspicion, 
she might have been subjected to the prejudices of a local jury, 
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necessarily sharing the popular indignation over the murder of a 
locally well known citizen. The following language from the 
opinion in Ex Parte Smith,! though uttered apropos of the duty 
of care in sifting evidence, will not be amiss in the present 
connection : — 


“No case can arise demanding a more searching inquiry into the evi- 
dence than cases arising under this part of the Constitution of the United 
States. It is proposed to deprive a free man of his liberty, to deliver him 
into the custody of strangers, to be transported to a foreign State, to be 
arraigned for trial before a foreign tribunal, governed by laws unknown 
to him, separated from his friends, his family, and his witnesses, unknown 
and unknowing. Had he an immaculate character it would not avail him 
with strangers. Such a spectacle is appalling enough to challenge the 
strictest analysis.” 


A few years ago it was reported in the newspapers that a gov- 
ernor of the State of Texas proposed to demand the rendition of a 
citizen of New York, who had not been in Texas, for trial for the 
offence of violating the Texas anti-trust law, the gravamen of his 
offence consisting of acting as an officer of the Standard Oil Trust, 
whose principal office and base of operations are at the City of 
New York. It was said that the demand would not be made upon 
the State of New York — under repeated precedents there it would 
have been summarily refused — but upon another southern State, 
in which the gentleman in question was in the habit of tempo- 
rarily sojourning, and whose governor was reported to hold views 
of the law of extradition similar to those of the extraordinary 
executive of Texas. If this preposterous scheme actually was 
entertained it was snuffed out by widespread discussion. If its 
accomplishment had been attempted and the requisition had been 
honored by the governor upon whom it was made, doubtless the 
gentleman, who by constructive presence was alleged to have 
violated Texas law, would have been promptly discharged upon 
habeas corpus. When we consider the enormous possibilities of 
half-baked legislation in mining-camps prematurely erected into 
States, as well as the demagogic legislation adopted in many States 
old enough to know better, it becomes very obvious that if con- 
structive presence were regarded as sufficient to authorize extra- 
dition, persons of conspicuous financial standing would be liable to 
very serious oppression on frivolous pretexts. 





1 3 McLean, 121. 
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It has been remarked that the rule that only actual fugitives are 
extraditable should be respected and administered in its widest 
and most literal scope. Usually courts and judges have fully car- 
ried out this policy, but exceptions occasionally occur. In the 
North Carolina-Tennessee case above referred to, the Supreme 
Court of North Carolina is entitled to great respect for firmly 
administering the law although the result was practically most 
outrageous. Duty constrained the court to decide first that per- 
sons firing a shot in North Carolina, which took effect across the 
boundary line in Tennessee, could not be prosecuted in North 
Carolina because the technical locus was where the act took effect, 
and a duty just as clear afterwards compelled them to refuse extra- 
dition of the malefactors to Tennessee because they had not been 
within that State. From this latter decision two members of the 
Supreme Court of North Carolina dissented, their argument be- 
ing that the theory of constructive presence of the murderers in 
Tennessee when the shot was fired from North Carolina must 
be consistently carried out, so that if they were constructively in 
Tennessee and had since actually been found in North Carolina 
they must have constructively fled from Tennessee and therefore 
be extraditable. This reasoning is fallacious because the extra- 
dition application was under Federal law, proceeding on general 
principles and independently of the State laws. 

These dissents illustrate the judicial spirit sometimes cropping 
out to insure the doing of justice in an exceptional case, law or no 
law. Occasionally in interstate rendition cases judges whose 
judicial ideals are beyond reproach fall short of effectuating the 
constitutional rights of the citizen through following State law. 
It must be constantly kept in mind that interstate rendition rests 
on Federal law, and that such rights as the citizen possesses 
are secured to him by the Federal Constitution. The Federal 
statutory provisions, however, are very meagre, and there has 
naturally grown up a large volume of State jurisprudence both 
statutory and case. At a meeting of delegates to an interstate 
extradition conference, appointed by the governors of several 
States, held in New York City in 1887, a proposed statute was 
formulated and recommended to be adopted by Congress. Such act 
is comprehensive in its terms, prescribing practice and procedure 
as well as matters of substantive law; it apparently embodies the 
result of careful study and sound judgment, and might well be 
passed in order to secure uniformity throughout the Union. But, 
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until such a provision be made, State law from very necessity will 
continue to cut an important figure. It is well settled that the 
courts, State as well as Federal, have jurisdiction on Habeas 
Corpus to review the action of a governor surrendering a person 
for extradition to the agent of a demanding State. And in so 
doing State courts should administer Federal law primarily, ad- 
ministering State law only in so far as it aids in the effectuation of 
the spirit of the Federal law. An interesting case was passed 
upon at a Special Term of the Supreme Court in New York City 
in 1895, in which one of the ablest and most conscientious of the 
New York judges was in my judgment led into heterodoxy through 
the assumption that his power was limited by the narrow terms of 
a State statute! Section 827 of the New York Code of Civil Pro- 
cedure attempts to regulate the procedure upon Habeas Corpus in 
interstate extradition proceedings, and, as the learned judge points 
out, “ according to the letter of the statute, at least, the only ques- 
tion which the court can determine is the question of the identity 
of the prisoner with the person against whom the charge has been 
made, or with the person named in the warrant of the governor.” 
Accordingly, identity being clear, the writ was dismissed as to two 
persons, and their extradition to Massachusetts ratified, although 
it was made to appear presumptively that they had not been 
within that State at the time of the commission of the crime, 
Certain coupon bonds had been stolen in Massachusetts, and, 
although the relators who resided in New York City were shortly 
thereafter in possession of a part of the property, they claimed 
they had received it there from a woman called “ Maggie” and 
undertook to dispose of it on her account. Very probably the 
relators had guilty knowledge, but the facts recited in the opinion 
make it even more probable that they had not been in Mas- 
sachusetts. However this may be, the court declined to pass 
upon that question as immaterial. The following is from the 
opinion ; — 

“Tt would also seem that it must appear upon the papers that the 
prisoner is a fugitive from justice, in the sense that he was either present 
in the State at the time of the commission of the offence charged, or that 
the crime alleged is of such a character as necessarily to imply the pres- 
ence of the prisoner within the State at the time it was committed. This 
excludes a certain class of crimes which may be committed by persons 
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who are not at the time within the State whose laws have been infringed. 
To be a fugitive from justice, and, therefore, subject to extradition, it 
must appear by proof or necessary inference that the prisoner was within 
the State at the time of the commission of the crime with which he is 
charged. If the papers upon which the governor’s warrant is issued tend 
to show that the case is one coming within this definition, I do not think 
that the court has any power to try the question on habeas corpus. 
whether the prisoners were or were not, at the time the offence was com- 
mitted, within the demanding State. 

In the case at bar a large amount of proof has been taken tending 
strongly to show that the relators were not in the State of Massachusetts, 
but in this State, at the time when the bonds in question were stolen. 
But all of this is really matter of defence to the charge. Upon the trial 
of the charge in the State of Massachusetts, the commonwealth must 
make out its case by proving the commission of the theft in question by 
the relators; and the ground upon which they now seek to be discharged 
in this State is really the defence of an alibi, which should properly be 
made and proven upon such trial. It never could have been intended by 
the legislature, nor is it, I think, a matter of constitutional right with the 
relators, that such a question as this should be tried and determined in 
such proceedings as these. It has been repeatedly held that the court 
has no right upon a question of extradition to consider the charge upon 
its merits, or to undertake, in any way whatsoever, to determine whether 
it is well founded or not.” 


With the utmost respect, we think the position thus taken 
radically unsound. Non-presence would of course constitute the 
defence of an alibi to a prosecution in the Massachusetts courts, 
but, entirely distinct from this, under Federal and not State, law, 
in the language of Ex Parte Reggel (supra), each relator was 
“entitled according to the Act of Congress to insist upon proof 
that he was within the demanding State at the time he is alleged 
to have committed the crime charged, and subsequently withdrew 
from her jurisdiction.” The correct view of this phase of the sub- 
ject is well presented in a convenient little book on Interstate 
Extradition by John G. Hawley, Esq., of Detroit. The author 
says : — 


“ It is only in the courts of the State from which he is sought to be 
extradited that the accused can ever be heard upon this question 
(whether he is a fugitive). For, as we shall see hereafter, he cannot 
raise the question of the regularity or legality of his extradition in the 
State to which he is taken, upon his trial. To say, therefore, that he can- 
not be heard upon this question before he is removed, is to say that a 
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man can be deprived of a valuable right without any opportunity of being 
heard. But it is only in a plain case that a judge would be justified in 
discharging an alleged fugitive upon this ground. If there is a conflict 
of evidence, yet if there is sufficient evidence to justify the Governor or 
the court in believing that the prisoner is a fugitive from justice, he should 
be extradited. (Re Kellar, 36 Fed. Rep. 681; Roberts v. Reilly, 116 
U. S. 80.) 

“ But if on the other hand it is made to appear clearly that the accused 
is not a fugitive within the meaning of the Constitution, he should be 
discharged. And upon this question of fact he is entitled to a full hear- 
ing. (Jones v. Leonard, 50 Iowa, 106 ; Re Smith, 3 McLean, 121 ; Tenn. 
v. Jackson, 36 Fed. Rep. 258 ; Hartman v. Aveline, 65 Ind. 344; Wilcox 
v. Wolze, 34 Ohio St., 520; Re Mohr, 73 Ala. 503.) 


If judges of State courts, either becaust feeling constrained by 
the peculiar form of State statutes, or, for other reasons, do not 
effectuate the rights of an arrested person, under the Constitu- 
tion and statutes of the United States, the proper remedy would 
seem to be to apply to a Federal judge for another writ of habeas 
corpus. The technical rule appears to be established that “ a deci- 
sion upon one writ refusing a discharge does not prevent the suing 
out of another writ from another court or officer.”! In Mr. Moore’s 
work on extradition (section 647) there is cited the instance of an 
arrested person, who, having been held for extradition by a State 
court, thereafter applied for a writ of habeas corpus to a United 
States court. The Federal judge arrived at the same conclusion 
as the State judge, holding the relator liable to extradition. The 
case is significant, however, as illustrating that Federal judges will 
entertain writs of habeas corpus for the discharge of prisoners 
although similar writs have already been discharged by State 
courts. 

The rule is well settled that the Federal courts ordinarily will 
not interfere by habeas corpus to inquire into the restraint of 
liberty of a person under authority of a State, because alleged 
to be in contravention of the Constitution, laws, or treaties of 
the United States. The policy of the Federal courts in such 
cases is to permit a prosecution in the State courts to pro- 
ceed to judgment, the prisoner being relegated to his right of 
raising any question of infringement of Federal privileges and 
immunities upon writ of error from the Supreme Court of the 





1 Ex parte Kaine, 3 Blatchf. C. C. 1; Roberts v. Reilly, 116 U. S. 80; Re Mohr, 73 
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United States to review the determination of the Supreme Court 
of a State affirming his conviction! Any other general policy 
would be out of the question, because prosecutions in State courts 
would be constantly, embarrassed and delayed by Federal inter- 
ference. At the same time the Federal courts have never re- 
nounced the right to issue writs of habeas corpus in exceptional 
cases, where immediate intervention may be essential for the up- 
holding of whatever rights a relator may have under the Federal 
Constitution and laws.? It would therefore seem that there can 
be no question—even considering their general policy of non- 
interference — that Federal courts would be authorized to inter- 
pose and prevent the extradition of a person to a distant forum, if 
he has not been within the territorial jurisdiction of such forum. 
Furthermore, the ordinary rules regulating possible conflicts 
between Federal and State courts in criminal matters do not 
apply in the present connection, because interstate extradition 
is purely the creation of Federal law. There is not, therefore, a 
conflict between Federal and State law in the ordinary sense. In 
the question of extradition the only point involved is whether 
Federal law has been properly administered. Therefore a Federal 
court should have even less hesitation in nullifying the action of 
a State court upon a second writ in an extradition proceeding, 
than if the case were one where the criminal laws of the State 


were expressly involved. 
Wilbur Larremore. 





1 For two recent illustrations see Baker, Sheriff v. Grice, 18 Sup. Ct. Rep. 323; Tin- 
slay v. Anderson, Sheriff, 18 Sup. Ct. Rep. 805. 
2 See authorities last cited. 
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LAW AND FACT. 


HE practising lawyer who takes up Professor Thayer’s book 
on Evidence! with the hope of finding it an index to the 
latest case law will be disappointed. The practical treatise is yet 
to come. But every earnest student is under a deep obligation 
to the author for the pains he has taken to “ throw light on the 
beginnings and true character of our rules of evidence.” It is 
clear that if the common law is ever to be fully systematized, 
the work must be done by specialists who, like Professor Thayer, 
are willing to devote years to the development of single topics. 
It long ago became impossible for any one lawyer to occupy the 
entire field of the common law, and even the judges who cross 
that field from one end to the other in the performance of their 
daily duties show signs of fatigue. 

The author has handled roughly some of our cherished tradi- 
tions and has set us all a-thinking. One tradition I am inclined 
to stand by, in spite of what is said to the contrary, namely, that 
the construction of a written instrument is a question of law and 
not a question of fact. The author’s view is sufficiently indicated 
in this paragraph. 

“Tt is not uncommon to call the interpretation and construction 
of writings ‘a pure question of law.’ That it is a question for the 
judge there is no doubt. But when we consider to what an extent 
the process of interpretation is that of ascertaining the intention of 
the writer — his expressed intention — irrespective of any rules of 
law whatever, and when we come to undertake the details of such 
an inquiry, it is obvious that most of this matter is not referable to 
law but to fact.” (page 203.) 

This conclusion may be right if the author’s definition of law is 
right as we find it on an earlier page. ‘ What then do we mean 
by law? We mean at all events a rule or standard which it is 
the duty of a judicial tribunal to apply and enforce.” (page 192.) 

It appears then that the construction of a written instrument 
may or may not be a question of law according as there is or is not 





1 A Preliminary Treatise on Evidence at the Common Law. By James Bradley 
Thayer, LL.D. Boston: Little, Brown & Co., 1898, 
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a rule or standard already declared for the guidance of the court in 
its construction. 

For example, when the first court decided that ‘‘heirs at law” 
in a gift of personalty did not mean heirs at law at all, but some- 
thing very different, that was a question of fact. When the second 
court decided the same point, that was a question of law because a 
rule had been established. When the third court decided that 
heirs at law in a gift of realty and personalty meant heirs at law, 
that was a mixed question of law and fact, because, although there 
was a rule of law, the court held that the rule was not applicable 
to that case. 

I respectfully submit that the learned author’s definition of law 
is inadequate, and that law, or what in our language passes for law, 
comprises every judicial decision which is so made and recorded 
as to become a precedent for future cases, whether the judge who 
made the decision had a rule for his guidance or not. 

It is astonishing with what tenacity we cling to the notion that 
the administration of justice presupposes the existence of a body 
of law imposed upon the judges by some external force. We shake 
off the notion that law is the mandate of the sovereign only to sub- 
stitute the mandate of society or the “ social standard of justice” 
or some other unseen power. The idea that a body of picked men 
can administer justice and serve the ends of peace and security for 
which courts are established without being told what to do by 
some outsider cannot get a lodgment because our brains are pre- 
occupied by “law,” and yet we see the workings of our courts of 
justice every day and our judges seem to be free agents except as 
they respect the decisions of other judges who have preceded them ; 
and we feel just as secure under this system as if we were living 
under a code of forty volumes. If we feel reasonably certain that 
cases are going to be decided in the future as they have been in 
the past, what more do we need in the way of law? 

Take a simple illustration. A man has two sons. The elder 
robs an apple-orchard. The father takes him in the act and applies 
the switch. The younger brother watches the operation. The 
father has never commanded his sons not to rob apple-orchards but 
the younger boy knows by long experience that the administration 
of parental justice is uniform. For the purpose of promoting good 
order in that family, that single case has all the effect of a positive 
command. If the father chooses to say as he wields the switch, 
“T am doing this because I do not approve of stealing,” that 
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reason may indicate a little more clearly to the younger son just 
what path he must aveid in order to avoid the switch, but the 
connection between the act and the switch may be so obvious as 
to render explanations unnecessary. 

Is it hard to conceive of a silent man at the head of a family 
meting out punishments and rewards in his court of justice so 
impartially and so judiciously that his boys will be as well behaved 
and will know as well what they ought to do and what they ought 
not to do as if they were governed by a code of laws? 

When Bentham wrote of “Sham Law,” and “Spurious Law,” 
and “ Judge-made Law” and “ Ex Post Facto Law” the bar was set 
against him partly because his manner was not conciliatory, but 
mainly, I fancy, because of a confusion in the use of terms. His 
statement that ‘‘ in the domain of common law everything is fiction 
except the power exercised by the judge” ! seems extravagant, but 
so far as it asserts that what we call the common law springs from 
the power of the judge to decide the case before him, it can hardly 
be questioned. 

The sole power of the judge is to decide the case before him. 
But in deciding that case he has a right to respect the decisions of 
his predecessors, and that right becomes a binding obligation upon 
him when he sees that respect for precedents is all that separates 
order from chaos in the administration of justice. 

Now when you have, first, a judgment, and secondly, respect for 
that judgment as a precedent, you have a first-rate substitute for 
law, and you secure in the course of time a much greater certainty 
in the administration of justice than you could get without prece- 
dents under the most voluminous code that was ever written. 

How the lawyers and judges came to put the cart before the 
horse by assuming that law preceded judgment is a question for 
the black-letter men. It may be as Bentham intimates, that the 
judges adopted this device in order to lend a fictitious authority to 
their judgments. We can well imagine that it was easier for a 
judge to dispose of a disappointed suitor by saying: ‘“ Thus saith 
the Law,” than by saying: “I have decided against you because 
that is my opinion of the merits of your case.” It seems more 
probable, however, that “law” came to be used in a double sense . 
because, as Bentham points out, “the individual decree has the 
effect of law, of a real law issued by the legislator acknowledging 





1 Works of Bentham, iii, 223. 
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himself such and acknowledged as such.” It is quite natural that 
two things which produce the same effect should be called by the 
same name, and it is only when we are looking at the cause instead 
of the effect that this poverty of language gets us into trouble. 
That it does get us into trouble at times there can be no doubt. 
For example, in assuming that it is the duty of the judge simply 
to declare and apply the law we are compelled to look for the out- 
side source of supply. We go back as far as we can, and failing to 
find it, assume with Blackstone that it is prehistoric, and that all 
traces of it have been effaced except as they have been preserved 
in the records of the courts. And yet we know all the while that 
nine-tenths of our law has arisen within the last two hundred years, 
and that if we were to search the Year Books for an answer to the 
questions of law which our clients put to us, we should get no help 
whatever. The assumption too that the courts have any special 
mission to “declare the law” is contradicted in every volume of 
our reports. The courts are constantly enlarging, cutting Gown or 
denying altogether rules which have been stated in the earlier cases, 
and they do it with entire freedom. 

Thus Gray, C. J., disposes of such rules by saying that they 
are “suggestions” made “by way of argument only and not 
of adjudication.” ! 

Again we hear one judge referring to the decision of another 
as an act of legislation, but where shall we find a judge willing to 
admit that he himself is legislating? 

The fact is that in the sense in which any judge legislates every 
judge legislates, and he is compelled to legislate because he is 
bound to decide the case before him and so to establish a new 
precedent. Markby (Elements of Laws, s. 26) calls attention to the 
provision of the French Code, which makes it penal offence for a 
judge to refuse to give a decision upon the ground of the silence or 
the insufficiency of the law. Without this statutory compulsion 
has any one ever heard of a common law judge who refused to 
render judgment, because there was no law applicable to the case? 
So long as the practice of reporting cases and using them as 
precedents continues, judicial legislation is not a usurpation of 
power. It is inherent in the strict performance of judicial duty. 

We speak of the principles of equity as things which the early 
Lord Chancellors were accustomed to manufacture out of hand, 
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but we say that now this creative power is gone and that the prin- 
ciples of equity are as fixed and rigid as the principles of law. 

It is the old case of the growing tree. You may stand and watch 
that tree for an hour and see no sign of growth, and yet you know 
that the tree is a good deal bigger than it was ten years ago and 
that the same vital force which drew that tree from the soil is now 
extending its branches. The apple-tree cannot grow back again 
into the ground and start as a pear-tree in some other part of the 
orchard. The growth of next year will be determined partly by 
the environment of soil and atmosphere and mainly by the con- 
dition of the present tree to which that growth must be added. 
The legislative gardener may potter about that tree and prune and 
graft. But as long as the tree lives it must grow. 

But it was not necessary for us to wait for Sir Henry Maine? 
to tell us that judgment preceded law in primitive societies to learn 
that this is the true order of succession in our common law, for the 
reports show us precisely how our law is made. 

Take a single illustration. In 1721 Reason and Trantor were put 
on trial for the murder of Lutterell. The prosecuting attorney 
called a clergyman who testified that Lutterell on his death-bed 
declared that as he was a dying man the defendants barbarously 
murdered him. <A majority of the judges held that this evidence 
was admissible. The court gave no reasons, stated no rule, cited 
no precedents, but simply admitted the evidence. They were 
bound either to admit the evidence or to exclude it, and whether 
they ruled it out or in, they made a new precedent.” 

Notice that in this case it appeared that Lutterell knew that he 
was dying. The court did not say that this circumstance was 
material and it was open to any future court to hold that it was 
material or immaterial. In 1789 that circumstance was held to be 
material in a case which called for a decision upon that precise 
point.® 

Note also that the first case was the trial of men for the murder 
of the declarant. It was open to any future court to hold 
that this also was an immaterial circumstance, and to admit a 
dying declaration in civil cases, as coming within the “ principle” 
of Rex v. Reason. But the later courts in fact held that this cir- 





1 Maine, Ancient Law, page 3. 
2 Rex v. Reason and Trantor, 1 Strange, 498; Thayer’s Cases, 348. 
8 Woodcock’s Case, Leach, 500; Thayer’s Cases, 354. 
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cumstance was material and so the rule as to dying declarations 
has come in the course of one hundred and fifty years to be formu- 
lated and defined, not because the courts have usurped legislative 
functions, but because each court has been compelled to answer yes 
or no to every question of evidence which has been properly pre- 
sented just as it must give judgment for the plaintiff or for the 
defendant in every case within its jurisdiction. 

Why is it not as correct to say that the law of dying declarations 
has been made by the courts, as to say that a statute is made by 
the legislature? When James C. Carter,’ discarding all other 
definitions, declares that law consists of “rules springing from 
the social standard of justice,” what does he mean except that 
the judge like the legislator is a product of the soil? The legis- 
lator of to-day does not make such laws as were made two hun- 
dred years ago, because the state of society to which he belongs 
is different. But when we speak as lawyers and not as historians 
or philosophers, we say that the statute is made by the legislator 
and not that it is determined by the social standards of the time. 
The reason why we are so reluctant to say that our common law is 
made by the judge, is because of that old trouble with the word 
“law.” We forget that since a judgment when used as a pre- 
cedent “has the effect of a real law” to say thata judge makes 
the law is simply to say that he renders a judgment which becomes 
a precedent. 

If then our law springs from our decided cases and from the use 
of cases as precedents, I know of no practical test of law as dis- 
tinguished from fact except that it is that part of the case which 
the judge chooses to decide and to decide in such a way that his 
decision may be used as a precedent for future cases. In order 
that a case may be available as a precedent, it is necessary that 
not only the conclusion but the premises from which the conclusion 
is drawn shall be recorded. Any number of records showing 
simply that judgment was entered for the plaintiff or for the de- 
fendant would be of no value as precedents; and in precisely that 
way the verdict of the jury is always rendered. The jury may 
state their conclusions in detail as in a special verdict or may find 
generally for the plaintiff or for the defendant; but the premises 
upon which their conclusion is based are never stated, and so 
careful are we that the verdict of the jury shall not be used as a 





1 Address before the American Bar Association, August 21, 1890. 
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precedent, that when two successive juries sit in the same case 
pains is taken to prevent the second jury from learning the verdict 
of the first. Now it is entirely conceivable that in a rude state of 
society the jury might be left to settle the entire controversy be- 
tween plaintiff and defendant, that the judge should exercise merely 
the function of a sheriff to preserve order in the court room. As 
a matter of fact, the judges have always insisted on taking a hand 
in the decision of the case. 

Professor Thayer refers to the various devices by which judges 
have undertaken to decide questions which might otherwise have 
been left to the jury, for example, special verdicts, demurrers, new 
trials. By these means he asserts that the judges have been for- 
ever advancing upon the “theoretical province of the jury.” After 
his patient examination of the history of jury trial he certainly has 
a right to speak with authority upon the question, what the 
theoretical province of the jury really is. But in referring to the 
various processes by which questions have been turned over to the 
court which might have been left to the jury, he has described the 
whole process of law making. For it is very certain that if every- 
thing had been left to the jury there would have been no law. 

I respectfully dissent, then, from Professor Thayer’s statement 
that “to be told that law is for the court and fact is for the jury 
enlightens us not at all as to the discrimination between law and 
fact.” (p. 183.) That part of the case which is left to the jury 
is fact, as it seems to me, because it is left to the jury; and that 
part which is decided by the judge is law because he chooses to 
decide it, and to decide it in such a way that it shall be used as a 
precedent for future cases. 

A jury for example decides that a man is negligent because he 
got off the train while it was in motion. A judge reaches the 
same conclusion from the same premises. Why is the conclusion in 
the one case fact and in the other caselaw? The jury and the judge 
are alike rational beings and have reached the same conclusion by 
the exercise of their reasoning faculties. What then is the distinc- 
tion? I know of none except that the conclusion of the judge 
goes upon the record and every succeeding judge is bound to 
accept his conclusion as correct, while the second jury is not 
bound to accept the conclusion of the first jury and is not even 
permitted to know what that conclusion was. It may reach the 
same conclusion by accident, but not by precedent. 

Undoubtedly judges decide many questions of fact. Not all 
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of their decisions become precedents. In many departments of 
their work they prefer “discretion” to precedent. Judge Wells 
tefers to the question of the competency of an expert as a ques- 
tion “ mainly of fact,” } meaning that within the limits of the discre- 
tion which is given to the judge, he is bound by no precedent and 
his decision makes no precedent for any future judge. Lord Esher 
says that an equity judge does not bind “his successors in the 
decision of questions of fact; it is decisions upon questions of law 
which are binding.”? He suggests no test, however, for distinguish- 
ing law from fact, unless it be that in the one case the decision is 
and in the other case it is not binding. 

No better proof of the saving grace of precedent can be found 
than in the vagaries of judicial discretion. Sentences for crime, 
within the limits of the statute, have always been left to the discre- 
tion of the judge and the inequality of sentences depending upon 
the mood of the particular judge has become so flagrant that the 
tendency of recent legislation is to take away this discretion and 
intrust it to the prison authorities. Those who have had occa- 
sion to observe the sentences imposed by our inferior courts for 
small offences will see the force of the opening sentence of a 
recent act: “When a convict is sentenced to the State Farm the 
court or trial justice imposing the sentence shall not fix or limit 
the duration thereof.” ® Jabez Fox. 





1 Commonwealth v. Williams, 105 Mass. 62, 68. 
2 In re Norman, L. R. 16 Q. B. D. 673, 675. 


8 St. 1898, c. 443. 
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PATENT RIGHTS AND COPY RIGHTS.’ 


N author, musical composer, artist, or inventor has a natural 
right to the unlimited use. and enjoyment of his literary, 
musical, or artistic creation, or of his invention. It is the duty of 
the State to recognize and protect this right, but the State does 
not confer the right. 

Nor does this right depend upon whether the author, musical 
composer, artist, or inventor has a property in his creation or in- 
vention. If he have such property, his right of use and enjoyment 
is, it seems, an incident of his right of property. But, though he 
have no right of property, yet he has the right? of use and enjoy- 
ment, because he can exercise such right without committing any 
wrong against any other person, and because no other person can 
prevent his exercising such right without committing a wrong 
against him. 

As the literary, musical, or artistic creation of an author, musical 
composer, or artist is embodied in a chattel, and as an author, 
musical composer, or artist is always assumed to own the chattel 
which embodies his creation, it follows that an author, musical 
composer, or artist owns his literary, musical, or artistic creation, 
regarded as a chattel, as absolutely as he can own any chattel. An 
invention, on the contrary, is incapable of being embodied, and 
therefore an inventor can have no ownership of his invention as a 
chattel. And yet an inventor has, for the reason just. stated, as 
unlimited a right to the use and enjoyment of his invention as an 
author, musical composer, or artist has of his creation. 

What means has an author, musical composer, artist, or inventor 
‘of preventing the use and enjoyment of his creation or invention 
by others? An author, musical composer, or artist has all the 
means which are given him by his absolute ownership and control 
of the chattel which embodies his creation; and he has no other 
means, unless upon some principle not yet indicated. The only 
means that an inventor has, on any principle yet indicated, of pre- 
venting the use and enjoyment of his invention by others is that 





1 The following paragraphs were prepared as a part of a lecture; and they are 
printed here, through the kindness of the Editor, instead of being read to the Class. 
2 Such right should, it seems, be classified as a personal right. 
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of keeping it secret; but this, of course, will be ineffective, unless 
the invention be of such a nature that its author can use and enjoy 
it without disclosing it to others. 

Has an author, musical composer, artist, or inventor a property 
in his literary, musical, or artistic creation, or in his invention, re- 
garded as an incorporeal thing? If he have, this will furnish him 
with another and effective means of preventing the use and enjoy- 
ment of his creation or invention by others without his consent. 
If such a property exist, it is not created by the State, but is de- 
duced as a consequence of the creation or invention. If such a 
property does not exist otherwise, doubtless it might be created by 
the State; but it is believed that no State ever has created such a 
property. 

That an author or musical composer has such a property in his 
creations before publication of them, using the term publication in 
its ordinary acceptation, is well settled by authority, and seems 
clear upon principle. And if such a property exists before publi- 
cation, there seems to be no good reason why publication should 
put an end to it. Yet it must be, it seems, deemed settled by 
authority that such property ceases on publication, though whether 
because of publication, or in consequence of the expressed will of 
the Legislature, is not clear. 

What has been said in the last paragraph of an author and 
musical composer seems to be true also of an artist, though there 
is a dearth of authority on this question in regard to artists. 

As an invention cannot be embodied in a chattel, and so is in- 
capable of ownership regarded as a chattel, so it is incapable of 
ownership regarded as an incorporeal thing. For an inventor to 
become owner of his invention would be like an author’s becoming 
owner of the ideas expressed in his literary composition merely 
because he was the first to express them. It is a well-known fact 
that the same thing is often invented by different persons at nearly 
the same time and independently of each other; and shall the in- 
ventor who happens to be first in time deprive all subsequent 
inventors forever of the right to use their own inventions? Such 
a right in a first inventor would be intolerable, and would bear no 
resemblance to an author’s, musical composer’s, or artist’s right of 
property in his own literary, musical, or artistic creation. Such a 
right as the latter imposes no restraint whatever upon other lite- 
rary, musical, or artistic creations ; and in fact it clashes with the 
interests of only one class of persons, namely, those who desire to 
reap where others have sown. 
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Are there no other means by which an author, musical com- 
poser, artist, or inventor may prevent the use and enjoyment 
by others of his creation or invention without his consent ? Yes, 
the State may interfere in his favor by issuing its prohibition 
against the use of his creation or invention by others without his 
consent, and by arming him with the power to enforce such pro- 
hibition; and this is what the State does when it grants letters- 
patent to an inventor, or enacts a law for the protection of authors, 
musical composers, or artists. The right thus secured to the in- 
ventor by letters-patent is a monopoly in the true sense; for it 
makes unlawful, except to one or a few, what, but for such letters- 
patent, would be lawful to all. The right thus secured by law to 
an author, a musical composer, or an artist may also be termed a 
monopoly in the strict legal sense; for such laws always assume 
that authors, musical composers, and artists have, after publication, 
no property in their creations, regarded as incorporeal things, and 
they confer a right which is wholly independent of any such 
property. 

The right thus conferred by letters-patent, or by law, may prop- 
erly enough be termed incorporeal property ; but it is incorporeal 
property of a peculiar kind, being wholly negative in its nature, 
and it is therefore radically different from an author’s, a musical 
composer’s, or an artist’s property in his literary, musical, or artis- 
tic creations, regarded as incorporeal things. 

It follows from what has been said that if letters-patent be 
granted to two or more persons as joint inventors, the only right 
conferred upon them is that of preventing the use and enjoyment 
of the invention by others; no right is conferred upon them as 
against each other, and therefore each of them may use and enjoy 
the invention, without accountability to the other, as if the letters- 
patent had been issued to him alone.’ And the same thing must 
be true of two or more joint creators of any literary, musical, or 
artistic production, so far as regards the right conferred upon them 
by statute ; but it is otherwise as to any property which authors, 
musical composers, or artists have in their creations, for such 
property, being positive and affirmative in its nature, is subject to 
the ordinary rules of property owned by several persons jointly or 
in common. 

There is another important distinction between the affirmative 








1 Mathers v. Green, 34 Beav. 170; L. R., 1 Ch. 29, S.C. 
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right which an author, a musical composer, or an artist, has in his 
unpublished literary, musical, or artistic creation, and the negative 
right which is conferred by letters patent upon an inventor, or by 
statute upon an author, a musical composer, or an artist, whose 
literary, musical, or artistic creation has been published, namely, 
that, while the former will be recognized and protected throughout 
the civilized world, the latter can have no existence, except within 
the jurisdiction of the sovereign by whom the letters patent were 
issued, or the statute was made; and a consequence is that the 
publication of a literary or musical creation, designed for represen- 
tation on the stage, is more likely to be a source of pecuniary loss 
than of pecuniary profit to its author or composer. 


C. C. Langdell. 
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A CoRRECTION. — 
MARCH 14, 1899. 
Dear Mr. Epiror, — As soon as our mistakes are irretrievable, they 
stand forth to our sight flamboyant. By a perversion which wronged my 
memory I made George Herbert say: “‘ Who sweeps a room as in Thy 
cause,” instead of “as for Thy laws.” Will you let me make the correc- 
tion now, and oblige, Yours very truly, 
O. W. Hotmes. 





THE Late Lord HERSCHELL.— The late Right Hon. Farrer Baron 
Herschell devoted to the service of England and of the common lawa 
mind accurate, clear, and profound, made doubly precious by its tireless 
energy. His career covered a period of nearly half a century, including 
service as barrister, Member of Parliament, Solicitor-General, and twice 
as Lord Chancellor during the last ministries of Mr. Gladstone. The 
nervous strain of this long period of unresting labor told so greatly on 
his strength that it was with foreboding that he accepted his position on 
the Anglo-American Commission, in which last service he died, deeply 
mourned here and in England. The Supreme Court of the United States 
adjourned in reverence to his memory. 

To his profession Lord Herschell gave the fullness of a firm and mathe- 
matical mind. His opinions, though at times prolix, are accurately and 
logically developed, lucid in their treatment of intricate states of fact, 
convincing in their exposition of the law. His power, his conscientious 
deference to tradition, his determined conviction, are aptly illustrated by 
his repeatedly quoted opinion in A//en v. Flood. His manner when hear- 
ing causes was at times strangely impatient, almost arrogant, carrying to 
the extreme the forensic method of arguing with the counsel. A similar 
unbending sternness led to his determined refusal while Lord Chancellor 
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to make political or family appointments to the Bench, scrupulous in 
regard to appointments even to the County Court Bench. 

A Hebrew by birth, Lord Herschell was the third of his race and gen- 
eration to do illustrious service to the law. Jessel, Benjamin, and Her- 
schell have all impressed their genius on the character of the common 
law, enriching it with their learning. Lord Herschell disclaimed his right 
to the name of scholar, but his great labors attained results often pro- 
foundly scholarly. His heart was with the cause of legal learning, and 
he actively aided the Selden Society, and the Society for the Study of 
Comparative Legislation. He had a lively interest in the Harvard Law 
School, and in the last autumn spoke with enthusiasm of the hope that 
he might soon address the school. ‘To this end plans were being entered 
into at the time of his death. This interest of his brings back with greater 
force to us a sense of personal loss. 





THE ASSETS OF A DeFuncr CorPoRATION. — The Queen’s Bench Di- 
vision in Bankruptcy has recently decided that choses in action in the 
form of money claims held by a corporation against a bankrupt, sur- 
vived the dissolution of the corporation which owned them, and passed 
to the Crown as dona vacantia. Re Higginson and Deane, 79 L. 'T. Rep. 
673. The case marks an abandonment of one ancient rule, and a rigid 
enforcement of another doctrine of the severest common law. It is not 
a new idea to abandon the one rule, and to say that a chose in action of 
a corporation does not die with it ; upon the dissolution, then, the chose 
in action must be treated like any other personalty, and no doubt the 
common law held that all personalty of a defunct corporation belonged 
to the Crown. A corporation, unlike a natural person, has no legal suc- 
cessor. This unfortunate rule is changed in all of our States by statutes 
providing for the appointment of a receiver, who in various ways is given 
the power to use all property for the payment of debts and to distribute 
the residue among the shareholders. In the absence of statute, or in 
cases not covered by the statute, courts of equity have taken a hand in 
modifying the law. They have in effect imposed a trust upon all the 
corporate property for the benefit, first, of creditors, and second, of share- 
holders. This trust can be enforced whenever the court can control 
either the holder of the legal title or one who, like a receiver, has power 
to deal with it. Bacon v. Robertson, 18 Howard, 480; Wood v. Dummer, 
3 Mason, 308. The relief thus afforded is subject to two important limita- 
tions. The court will not disturb a dona fide purchaser for value. Powell 
v. Vo. Missouri R. R. Co., 42 Mo. 63. It cannot command a person over 
whom it has no power. Lewin, Trusts, ninth ed., 28, 29. Under this last 
head the principal case must fall. The Crown or the State cannot be sued, 
nor can it be held to the performance of a trust ; and against it the share- 
holders and creditors can have no remedy. 

A few cases have gone a step beyond the limits here laid down. 
Lenox v. Roberts, 2 Wheat. 373; Bacon v. Cohea, 20 Miss. 516. A cor- 
poration, before dissolution, assigned a note without indorsement to a 
purchaser, and the purchaser was allowed to recover upon it in equity 
after the dissolution of the corporation. It is not clear whether these 
courts took the view that the note survived the death of the corporation 
or not. If the legal claim simply became extinct, the court was doing a 
bold act, but yet an act within its powers, in creating a new claim in 
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equity for the benefit of the equitable assignee. If, on the other hand, 
the legal claim survived, the conclusion is inevitable that the legal title 
passed to the State; and although the assignee may have had a legal 
power of attorney, irrevocable because coupled with an interest, to sue in 
the name of the assignor, the court had properly no right to allow him to 
sue in the name of the State when the State had obtained the title. Only 
upon the first view can these cases be supported ; but even if they are sup- 
ported upon the second view they do not go to the length of enforcing a 
trust against the State ; the exercise of the legal power of attorney by 
the assignee would call upon the State for mere inaction, not for any pos- 
itive action. In the principal case the creditors and shareholders could 
not compel the Crown to yield to their claims; that would be in effect 
compelling the Crown to act as trustee. But it is important to note that 
their equitable claims still existed, and that the Crown was morally bound 
to recognize them ; the creditors and stockholders might well succeed by 
petition to the Crown. 





CONVEYANCES IN CONSIDERATION OF SuPPORT. — In dealings between 
father and son there is often a lack of that careful regard to self-interest 
that marks ordinary business transactions, and in conveyances in consid- 
eration of support there is frequently a disregard of the most ordinary 
precautions. Cases of misplaced confidence have caused the courts 
much anxiety, and have led to the adoption of some very doubtful prin- 
ciples of law. 

In Payette v. Ferrier et al., 55 Pac. Rep. 629 (Wash. Sup. Ct.), a father 
conveyed his farm to his son in consideration of the son’s promise to 
support him during life. After faithfully performing for a time, the son 
mortgaged the premises, and a few years later refused to perform further. 
The father filed a bill to have the property returned to him, and as the 
mortgagee knew all the facts the court ordered a reconveyance. The 
authority on the point is slight. All the cases date back to Reid v. Burns, 
13 Ohio St. 49 [1861], which had for its sole authority a case where the 
reconveyance was decreed for fraud, and where the failure to support 
was a mere incidental fact. Zracy v. Sacket, 1 Ohio St. 54. 

All the cases tend more to stating results than to giving reasons. The 
argument rests mainly on grounds of natural justice: that pecuniary 
damages are inadequate to compensate for the loss of the son’s personal 
service ; that nothing less than a right to revest the whole estate will give 
adequate protection. The result reached appeals to one’s sense of justice. 
Can it be supported in principle? The conveyance is absolute. The 
parties do not think of possible default, for if they did a mortgage would 
certainly be taken as security. No condition or trust is contemplated and 
none is expressed. How, then, can the father retain any interest in the 
land? If the son had contracted to pay an annuity for life in return for 
the land, the transaction would be regarded as a sale, and the father would 
have a continuing vendor’s lien on the land for the payment. 2 Dent, 
Vendors and Purchasers, 6th ed. 830. Why is not this also true in the 
principal case? The price of the land is the support for life. This view 
probably would support all the cases so far decided, for they have all 
been cases where the property was small in value, and where the whole 
sum that could be realized by a sale would probably be inadequate to 
insure the father’s support in the future. In decreeing a reconveyance 
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direct the courts perhaps adopt an arbitrary way of reaching the result, 
for usually a vendor’s lien only gives a right to have the property sold 
and the proceeds distributed. If, however, the value of the property is’ 
considerably less than the lien claim, the lienor can safely bid the prop- 
erty in for himself, as he will afterwards receive back all the purchase 

money. So when the father asks the court for a reconveyance, that relief 
is no more than a short cut to the proper result. Were the property much 

greater in value than the claim, a reconveyance would be hard to justify 

on the above principle, because of the son’s right to the surplus. This 

question, however, has not yet come before the courts. In recent years 

the practice of granting some form of equitable relief on default by the 

son has become more common, and it now seems likely to find a permanent 

place in our law. It is to be hoped that soon its fundamental principles 

will be defined, and the doctrine placed on a sound basis. 





THe RIGHTS OF A BENEFICIARY UNDER A CONTRACT. —In most 
American jurisdictions a beneficiary not a party to a contract may always 
sue; in England and in some few of the United States such a beneficiary 
can never sue. In New York a beneficiary can sue by exception where 
lineal relationship exists between promisee and beneficiary. In New York 
also there is the rule of Zawrence v. Fox, 20 N. Y. 268: when a promise 
looks to the satisfaction of a claim of a third party against the promisee 
such a quasi-beneficiary may sue. All of this law was involved in a recent 
decision of the New York Court of Appeals. The defendant entered into 
a contract with the husband of the plaintiff whereby the husband was to 
aid the defendant in overthrowing a clause of a will ; and in event of 
success the defendant was to pay the wife, the plaintiff, $50,000. The 
husband gave the required assistance ; the will was broken; but the de- 
fendant refused to pay. Upon appeal, the court by a vote of four to three 
allowed the plaintiff to succeed. Buchanan v. Tilden, 52 N. E. Rep. 724. 

The majority insisted that the wife was within the exception of near 
relationship ; and further the majority seem to decide that the obligation 
of the husband to support the wife enabled her to sue. As to the first 
reason: that idea is to be traced to the decision in an ancient case that 
a child might sue upon a promise made to its father for its benefit. Dut- 
ton v. Poole, 1 Vent. 318. The proposition of that case, although over- 
ruled in England, has survived in New York. The further step now taken 
by the majority in assimilating the case of husband and wife to the case 
of parent and child would be a fair one if the doctrine of the exception 
had any basis in theory or in policy ; but such does not appear. So the 
court might well have refused to extend it. As to the second reason: 
the case did not come within the rule of Lawrence v. Fox, supra. The 
obligation of the husband to support the wife was not a claim upon which 
an action could be brought; nor did the promise look to a discharge of 
that obligation. Durnherr v. Rau, 135 N. Y. 219. 

Now upon any modern conception of a promise and of a contract the 
one to whom the promise is made and from whom the consideration moves 
has alone the legal right to sue. And yet the rule allowing a beneficiary 
to sue reaches a most just result. In such case one looks to equity. In 
equity the rights of most beneficiaries are seen to be recognized and en- 
forced. Why not of these beneficiaries? And if the beneficiary were 
allowed a bill for the specific performance of the promise in his behalf 
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against promisor and promisee an adequate remedy would be provided. 
There would then be an end of the illogicality and circuity now attending 
the actions of the beneficiary at law. Again, the rule of Lawrence v. Fox, 
supra, allowing a creditor to sue upon a promise made to the debtor to 
pay the debt, is likewise indefensible in theory, just in effect, and referable 
to equity. For, by creditor’s bill the creditor might well enough proceed 
against debtor and obligor to secure the benefit of the obligation as a 
valuable asset of the debtor. It is, then, to be regretted that the prin- 
cipal case only adds to the confusion as to the rights of the beneficiary 
at law and suggests no solution of the general problem. 





SMUGGLING DerineD.— When a penal statute describes a crime by a 
single word, the definition of that crime will be for the courts. So under 
United States Revised Statutes, § 2865, as to the crime of smuggling, — 
an authoritative definition of that crime remained for the United States 
Supreme Court at the present sitting. Xeck v. United States, 19 Sup. Ct. 
Rep. 254. A package of diamonds intended to be smuggled was seized 
by a revenue officer in the stateroom of a steamer after she was moored 
at her dock. Upon appeal, the court, by a vote of four to three, held 
these facts insufficient to justify a conviction upon an indictment for 
smuggling, as the goods were not actually unladen and brought past the 
barrier of the customs without payment of duties. The minority insisted 
that the act of smuggling was complete when the goods were brought 
within the waters of the port with intent to land them without payment of 
duties. This difference of opinion is natural, for no provision of the 
statute delimits the crime. Smuggling, indeed, has a well accepted im- 
port in English law. The English revenue statutes from an early date 
have distinguished between smuggling — the act of landing goods unlaw- 
fully — and the various acts which might precede or follow it. But in the 
United States the revenue statutes, until 1842, forbade all such acts in- 
discriminately, and made no mention of smuggling by name. The main 
argument of the majority has then much force: that the present statute 
of 1842, by providing, in a separate clause paraphrasing the English stat- 
ute, for the punishment of smuggling as the “ clandestine introduction of 
goods,” thereby adopted the English definition. United States v. Dry 
Goods, 17 How. 85. But further, the construction of the minority fails 
to stand the test of the most familiar canon governing statutory interpre- 
tation, that all the provisions of the law must be read asa whole. ‘The 
view of the minority is then seen to involve a fatal dilemma : although they 
contend that the offence was complete the moment the concealed goods 
arrived within the waters of the port ; yet they are obliged to concede that, 
under the statute, if the duties were subsequently paid before passing the 
customs, no offence would have been committed. This contention and 
this admission are wholly irreconcilable. If a subsequent act becomes 
necessary to determine whether an offence has been committed, it cannot 
be said in reason that the offence is at first complete. For it is funda- 
mental in criminal law that all the elements of a crime must co-exist, and 
that when a crime is thus complete nothing subsequent can purge it. The 
decision reached by the majority in the principal case is, then, most sound 
statutory construction. Nor is there any practical argument the other 
way. ‘The acts done in the principal case were punishable under the 
revenue laws had the indictment been rightly drawn. But as the law 
stood they did not constitute smuggling. 
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REQUIREMENTS FOR ADMISSION TO THE CoLumBiA Law SCHOOL. — It 
is with considerable satisfaction that we note the change which has been 
made in the requirements for admission to the law school of Columbia 
University. From and after the term year beginning 1903-4 none will be 
admitted who has not received a Bachelor’s degree from an approved col- 
lege ; and now the law school of Columbia takes its stand beside the law 
school of Harvard as an essentially graduate department. This change is 
not to be looked upon as a mere matter of form, nor is it open to the charge 
of Philistinism. It simply amounts to a recognition of what is becoming 
the logical development of a university, — a college leading to a number 
of co-ordinate graduate departments. The fact that the law is of sufficient 
dignity to be entitled to graduate rather than undergraduate work cannot 
admit of question. In making this change, Harvard and Columbia do 
not condemn as having no place in the community the schools which 
teach law to all comers ; that question is for them irrelevant — the rele- 
vant question is, what place the law must occupy in the university. As 
the university develops, a neutral department is becoming impossible ; 
the law department must take a step, either backward among the under- 
graduates or forward among the graduates ; it cannot invoke the fiction 
of law and remain “in nudbibus” or “in gremio legis.” At Harvard and 
Columbia the time has come in which some step had to be taken, and no 
one can say that the choice has not been wisely made. 

With this change it is obvious that a change has come over the signifi- 
cance of the degree conferred by these law schools. The class which 
graduates this year from our law school and the first class to graduate 
under the new régime at Columbia will for the first time in their respec- 
tive schools present themselves as candidates for a graduate degree, — a 
degree which among foreign universities would rank as a doctor’s degree. 
The form of words by which that degree is known may remain unchanged ; 
but it is a matter for serious consideration whether the development of 
the university, which is in substance co-ordinating the graduate depart- 
ments, does not require that the forms of the degrees conferred by these 
graduate departments be also co-ordinated, and that the degree conferred 
by the law department take its formal stand beside the degrees of the 
medical and graduate schools. The-essential fact, at all events, has been 
accomplished ; the change in substance is already made. 





MERE Worps AS Provocation. — An intentional homicide, if with rea- 
sonable provocation, is manslaughter, not murder — that distinction 
remains in nearly all the modern statutes — but the question of provo- 
cation has always been a troublesome question of fact for a jury. In the 
older law the judges constantly limited that difficulty, and sought con- 
sistency in verdicts by laying down collateral rules in regard to it. If 
there was “cooling time,” there was no provocation; “mere words” 
were not provocation. Such rules of thumb received judicial recognition, 
Lord Morly’s Case, Kel. 1, 53, then passed current in the cases and 
text-books. But changes in public opinion toward the criminal law have 
affected these two collateral rules as to provocation, —the first, with the 
phrase “cooling time,” has fallen into disuse, the second is constantly 
questioned. In a recent case, State v. Grugin, 47 S. W. Rep. 1058, the 
Supreme Court of Missouri held that a charge that words could not be 
considered provocation was wrong. In that case it appeared that the 
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prisoner was informed that his infant daughter had been ravished, some 
weeks before, by his son-in-law. He went to the house of the ravisher 
and demanded an explanation. When the latter answered him defiantly, 
the father shot twice and killed him. Here was clear “ cooling time,” 
and no further provocation save the defiant reply, but it was finally held 
that all the facts should have gone to the jury on the general question of 
reasonable provocation. 

The opinion of the court is clear and convincing ; it is supported by a 
few strong modern cases, notably Maher v. People, 10 Mich. 212, and 
keg. v. Rothwell, 12 Cox C. C. 145. The authority against the decision 
practically reduces to a number of dicta which reiterate the formula, 
“ mere words are not a provocation,” and exemplify a legal habit of de- 
pending on unconsidered maxims; but the point seems to have been 
directly raised only in Reg. v. Rothwell, supra. Few will disagree with 
the result of the principal case. It is for just such a case that the ar- 
bitrary mechanical rule of the old law is obviously unfit. Here the mere 
words were but the “last straw,” the crowning taunt; to treat them as 
a separate species of provocation and make a separate rule about them 
is irrational,— more, it is belittling the intelligence of the jury. And 
surely it is most important for the dignity of the law that, in regard to the 
most serious and notorious of crimes, its judgment should keep step with 
public opinion. 





REVOCATION OF AGENCY BY DEATH OF THE PRINCIPAL. — By the civil 
law all acts of an agent performed within the scope of his authority before 
he has notice of the death of his principal are binding on the deceased’s 
estate. But at the common law the opposite rule prevails, both in Eng- 
land and in America. And the cases hold that the death of the principal 
creates an instantaneous revocation of authority, unless the power of 
attorney be coupled with an interest. Davis v. Windsor Savings Bank, 
46 Vt..728; Zhe Farmers’ Loan & Trust Co., 139 N. Y. 284. 

Deweese v. Muff, reported in The Central Law Journal, Feb. 30, 1899, 
seems to attempt to fasten an exception on this general rule. The payee 
of a note indorsed it in blank, and gave it to his agent for collection. In 
ignorance of the subsequent death of the principal, the maker paid to the 
agent a balance due on the note. The representative of the payee repu- 
diated this payment on the ground that the authority to collect had been 
revoked by death, and sought to recharge the maker. The Supreme 
Court of Nebraska sustained a peremptory instruction to return a verdict 
for the defendant. It reasoned correctly enough that, as the note was 
properly indorsed by the payee, it was not necessary for the agent to 
collect or receive money in his principal’s name. The maker would 
clearly be protected after payment to any one who came within the tenor 
of the promise. But apart from the law of negotiable paper, the court 
added this further discussion. Although, it said, as a general rule the 
death of a principal instantly terminates the agency, still, where one in 
good faith deals with an agent in ignorance of the death of the principal, 
the representatives are bound if the act done is not required to be per- 
formed in the principal’s name. 

This dictum is interesting as showing an attempt to break away to a 
certain extent from the rigorous principle of the common law which un- 
questionably often works hardship. It may be reasoned that the general 
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rule must apply to foreign as well as to domestic agents, — and repre- 
sentatives abroad are often required to negotiate transactions of great 
importance without the possibility of knowing whether the death of their 
principal has revoked their authority ; that accordingly the practical pur- 
poses of trade and commerce might, perhaps, be furthered by the more 
equitable rule of the civil law. But cannot it be said in answer to this 
argument that those who deal with an agent knowingly assume the risk 
that without notice his authority may be revoked by operation of law? 
And is not the accepted doctrine of the common law one of sound good 
sense, in perfect conformity with the law of agency? That system rests 
fundamentally on the theory that the agent is identified with the prin- 
cipal ; that the act of the servant is. the act of the master. Nothing 
surely can be the principal’s act which is done after his death. 





THE BENEFICIARY OF A CONTRACT NOT A CESTUI-QUE-TRUST. — In the 
case of Moore v. Triplett, Supreme Court of Appeals of Virginia, Vir- 
ginia Law Register, Vol. IV., page 681, it appeared that a debtor trans- 
ferred land to a purchaser in consideration, ¢nfer alia, that the purchaser 
promised to pay certain of his debts. The purchaser failed to perform 
his promise. It was held that, apart from the personal liability on the 
contract, the land conveyed was subjected to a trust for the debts, and that 
the trust might be enforced against a grantee who took the land from the 
purchaser without giving any consideration. The decision seems clearly 
wrong. The purchaser entered into a contract to pay debts. He in- 
tended a liability to the person he contracted with,—to no other. The 
performance of his side of the contract would benefit the original creditor, 
but that is no reason for giving the creditor a hold on the contract. The 
case goes much further than to allow a beneficiary to sue on a contract to 
which he is not a party; it declares the purchaser a trustee of the con- 
sideration he received, and makes the beneficiary a ces¢ué. But the pur- 
chaser had no idea of placing himself under a liability to the beneficiary, 
no idea that he was putting himself into the jaws of equity at all. The 
court held that because he assumed a legal liability he should be held to 
an equitable one as well, so laying a burden upon him without reference 
to any demand of conscience or to any misconduct. The practical result 
of this decision was that the third party beneficiary of the contract got a 
lien on the assets of the purchaser which no creditor of the purchaser 
could get. Yet the position of that beneficiary in the transaction was 
that of a mere volunteer, for whom equity should take no step. 

The decision of the principal case is not law in any other jurisdiction, 
and rests on no authority. The fundamental distinction which the court 
disregard, and the importance of it, are perhaps most aptly illustrated by 
certain partnership cases. If the joint property in a partnership is as- 
signed, at dissolution, to one of the partners upon trust to pay the firm 
debts, it must be appropriated for that purpose. See Ames, Cases on 
Partnership, p. 218, note. If, however, the property is assigned to him 
in consideration of his promise to pay the firm debts, and the whole trans- 
action is in good faith, it has been held, Howe v. Lawrence, 9 Cush. 553, 
that the property has become the separate estate of the single partner, 
and liable for his individual debts. 
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PENALTIES, LyNcH LAw, AND THE CONSTITUTION. — In the time of 
King Canute, if a person was killed and his slayer escaped, the ville was 
obliged to pay the crown forty marks for his death. Under the Norman 
kings the people of the hundred were answerable, for robberies committed 
within their limits, to the persons damaged. 1 Reeves, Hist. of Eng. 
Law, 11, 213. Now the State of Ohio, with the intention of blotting out 
lynch law, has gone one step farther and enacted that the next of kin of 
a person killed by a mob may recover from the county a fixed sum of 
$5000. This statute was held unconstitutional in Mitchell v. Champaign 
Co., 5 Ohio Nisi Prius 158, on the ground that it deprived the inhabitants 
of the county of their property without due process of law. On appeal to 
. the Circuit Court this judgment was reversed. See Central Law Journal, 
Feb. 3, 1899. The court say that the act, if considered merely as giving 
the next of kin compensation, is bad in that it arbitrarily fixes the amount 
of the loss at $5000; but that in fact it simply imposes a penalty in the 
interests of public order and is therefore valid. This reasoning leaves 
open one rather doubtful question. Granting the $5000 is a penalty, can 
it legitimately be allowed to go to the next of kin instead of to the state? 

Many cases have upheld statutes which gave the right to recover actual 
damage suffered at the hands of a mob. Darlington v. Mayor of New 
York, 31 N. Y. 164. Chicago v. Manhattan Cement Co., reported in Chi- 
cago Legal News, Feb. 25, 1899. (Ill. Sup. Ct.) But in these cases 
there was a moral claim for compensation on the part of the next of kin, 
and this claim extended to the whole sum recovered. In the principal 
case the damage might be far less than $5000. On what principle could 
the difference be recoverable? ‘Taxation imposed to recompense for the 
actual injury in such a case might stand ; but taxation for the benefit of 
an individual who has no legal or moral claim is clearly bad. If the test 
be whether the legislature could properly by taxation raise $5000 from a 
county to pay a person whose claim is, say, $1000, then this act falls. But 
this is not the true light in which to look at the matter. The question is 
not whether the state could raise money for this purpose by taxation nor 
whether the state, having got the money, could spend it in this way. The 
question is whether, as an ordinary police measure, allowing the next of 
kin through the courts to take $5000 from the county is such an arbitrary 
exercise of legislative power as amounts to a deprivation without due pro- 
cess of law. Due process of law includes both deprivations by such legis- 
lation as has been recognized in the past as within the scope of legislative 
power, and also any legislation which looks to the general welfare of 
society and is not arbitrary or irrational. The practice of centuries shows 
the legislature may impose penalties to secure order. It has always been 
customary to allow recovery for injury by lawlessness. At least one case, 
identical in facts with this, has held the statute valid. Gunter v. Dale Co., 
44 Ala. 639. And if we look at the act as a practical working attempt 
both to inflict punishment and at the same time to give a measure of 
compensation, it is hard to consider it arbitrary legislation. ‘The indivi- 
dual’s interest insures the county’s being promptly brought to account. The 
fixed sum avoids the delay and expense incident to an inquiry into dam- 
ages, and payment to this recipient will increase the distastefulness of the 
punishment to the offenders. It might too be said that, even as inform- 
ers take half the fine, the individual here gets the money partly as a reward 
for prosecuting. The remedy is certainly effective, and it seems on the 
whole well within the power to legislate for the good order and welfare 
of the community. 
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RECENT CASES. 


BILLS AND NoTES — ALTERATION — PAYMENT. — The plaintiff certified a draft 
which had been raised from $76 to $7660, and subsequently paid it, having at the time 
of payment the means of knowing that the draft had been altered. Ae/d, that the 
plaintiff is not entitled to recover the amount so paid. Continental Bank v. Trades- 
men’s Bank, 55 N. Y. Supp. 545 (Sup. Ct., App. Div., First Dept.). 

The court declines to discuss the effect of the certification, but argues that the plain- 
tiff is not entitled to recover here in any event, having negligently paid the draft. But 
the mere fact that an acceptor negligently pays over money which the holder would 
otherwise be entitled to retain is not a sufficient reason for refusing to allow him to 
recover. Negligence in the mistaken payment of money is not necessarily a bar to 
recovery. Appleton Bank v. McGilvray, 4 Gray, 518. The decision might well have 
been placed upon the principle that, as between two innocent persons, one of whom 
must suffer, the legal title shall prevail. It must be admitted, however, that the Court 
could not consistently adopt this principle in view of the decisions which have allowed 
the drawee of a bill to recover where he has paid an altered bill without negligence, and 
which, however unsound in principle, seem to have established the law. Bank of Com- 
merce v. Union Bank, 3 N. Y. 234. 


BILLS AND NOTES — ASSIGNMENT — INDORSEMENT. — Upon the back of a promis- 
sory note payable to his own order the defendant signed a writing which read: — “I 
hereby assign and transfer to F. all right, title, and interest that I may have in the 
within note.” e/d, that defendant is liable to a subsequent holder as an ordinary in- 
dorser. Citizen’s Nat. Bank v. Walton, 31 S. E. Rep. 890 (Va.). 

It is held in a majority of the American jurisdictions, as in the principal case, that 
the holder of a negotiable instrument who writes upon it an.assignment of all his inter- 
est incurs all the liabilities of an ordinary indorser. Markey v. Corey, 108 Mich. 184; 
Sears v. Lantz, 47 Iowa, 658. It is argued in these cases that since a mere signature of 
the holder upon the back of a negotiable instrument gives to a subsequent rightful 
holder an authority to complete an indorsement in the name of such transferrer, a sig- 
nature with the added words of assignment can have no less effect. But this reasonin 
seems fallacious. The plain import of the language is that the transferrer shall stan 
in the position of an assignor merely. The words of assignment exclude any implica- 
tion of an authority to make him an indorser. A different construction subjects him 
to liabilities he has expressly indicated he did not intend to undertake. Spencer v. 
Halpem, 62 Ark. 595. 


BILLS AND NOTES — FoRGED CHECK — PAYMENT BY DRAWEE BANK. — Plaintiff 
bank, the drawee of a check, paid it to the defendant, an indorsee for value in due 
course. At the time both parties were ignorant of the forgery of the drawer’s signature. 
Held, that the plaintiff cannot recover the money paid. irst National Bank of 
Marshalitown v. Marshalltown State Bank, 77 N. W. Rep. 1045 (Iowa). 

The court considered the general doctrine that the drawee ae was precluded from 
recovery because it was conclusively presumed to know the signature of its depositors 
too narrow and placed their decision on the ground that present business conditions 
demanded the result reached. The principle was established in a case before Lord 
Mansfield. Price v. Neal, 3 Burr. 1354. His reasoning appears to discover the true 
ground of the doctrine. He poe that the defendant, having obtained the money 
should keep it unless it be against conscience for him to dg so; that such is not the 
case when he has given value for the instrument in good faith, and then there is no 
reason for shifting the loss from one innocent man to another. Whatever the reasoning, 
the result of the principal case is law everywhere and it can be fully justified on the 
| deta that as between equal equities the legal title should prevail. See 4 Harv. Law 

EV. 297. 


BILLS AND NoTES— INFANCY OF MAKER. — Heé/d, that an infant can be sued by 
the payee on a note given for necessaries. Melton v. Katsenstein, 49 S. W. Rep. 173 
(Tex., Civ. App.). 

The principal case has the support of the weight of authority in this country. Zar/le 
v. Reed, 51 Mass. 387; Dudbose v. Wheddon, 4 M’Cord, 221. The argument on the other 
side, however, seems sounder in principle. Even where an action is allowed against 
the infant on his contract for necessaries the prevailing rule restricts recovery to what 
the goods are reasonably worth. arle v. Reed, supra. The result is an anomaly in 
procedure and indicates that the true nature of the infant’s liability for necessaries is 
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quasi-contractual, That the question of consideration is open in the principal case is 
no answer to this suggestion, for in an action on the contract recovery should be the 
contract price irrespective of the amount of consideration given. Hence it seems that 
no action on the note should be allowed against the infant maker. Williamson v. Watts, 
1 Camp. 552; Fenton v. White, 4 N. J. Law, 111; Ayers v. Burns, 87 Ind. 245. 


CONSTITUTIONAL LAW — FOREIGN CRIMINALS — HABEAS Corpus. — A sheriff, 
— under the authority of the state of Idaho, was conducting a criminal, there con- 
victed, from one to another part of that state. In so doing it was necessary to pass 
through the state of Washington. While in the latter state the criminal applied for 
his release on hadeas corpus on the ground that he could not lawfully be detained there. 
Held, that such a discharge from the custody of the Idaho sheriff cannot be thus obtained, 
since to release the applicant would be violative of Const. U. S. art. 4, § 1, requiring that 
“full faith and credit shall be given in each state to the public acts, records, and judi- 
cial proceedings of every other state.” /n re Maney, 55 Pac. Rep. 930 (Wash.). 

There seeins to be no authority on the question. It is clear that if a criminal of one 
state has fled into another he cannot be taken in the latter state by an officer acting 
under the authority of the former. Cf Bromley v. Hutchins, 8 Vt. 193. Resort must 
be had to extradition proceedings by a demand on the governor of the second state. 
1 Bishop, New Criminal Procedure, § 219. However, it is difficult to see why the rea- 
soning of the principal case would not extend the clause of the constitution to such a 
case and allow such a taking. It seems one thing to say that a judgment shall be 
given full faith and credit, and another to say that it shall be enforced as in the state 
where it was given. The former meaning extends to a prohibition to deny its bind- 
ing validity ; for instance, that the title to certain land isin A. This is clearly within 
the intent of the constitution. But the latter meaning would render all the judicial 
process of one state as effectual in another state as in that from which it issued. The 
facts of the principal] case bring it rather within the latter meaning. A contrary deci- 
sion would not have denied that the conviction was a subsisting and valid one. Cf 
Lemmon v. People, 20 N. Y. 562. 


CONTRACTS — BENEFICIARY. — The defendant entered into a contract with the 
husband of the plaintiff whereby the husband was to aid the defendant in overthrowing 
a clause of a will; and in event of success the defendant agreed to pay the plaintiff 
$50,000. All conditions were performed but the defendant refused to pay. edd, that 
the plaintiff may recover the $50,000. Buchanan v. Tilden, 52 N. E. Rep. 724 (N. Y.). 
See NOTES. 


CONTRACTS — FAILURE OF CONSIDERATION. — A father conveyed a farm to his 
son in consideration of the son’s promise to support him during life. The son mort- 
gaged the premises and refused to support the father. ée/d, that the father is entitled 
to a reconveyance free from the mortgage. /ayedte v. Ferrier, 55 Pac. Rep. 629 (Wash). 
See NOTES. 


CORPORATIONS — BANKRUPTCY — DISTRIBUTION OF ASSETS. In the bank- 
ruptcy proceedings in regard to the firm of Higginson and Dean, it was shown that the 
Royal Bank of Liverpool had been a creditor of the firm, but that the Bank had been 
since dissolved. He/d, that the claims of the defunct Bank pass to the Crown as dona 
vacantia, Re Higginson & Dean, 79 L. T. Rep. 673. See Nores. 


CORPORATIONS — ULTRA VIRES CONTRACTS — JUDGMENTS. — A bill in equity was 
filed by a corporation and some of its stockholders to set aside a judgment by consent, 
obtained in an action against the corporation on an uétra vires contract. Held, that 
the relief prayed should-be granted, although collusion on the part of the corporate 
officers in consenting to the judgment was not proved. Great Northwestern Central 
Ry. v. Charlebois, [1899] App. Cas. 114 (P. C.); s. c. 26 Canada Sup. Ct. Rep. 221. 

The effect, as res judicata, of a judgment against a corporation on an wdtra vires 
contract is a difficult and undeveloped subject. Where the judgment is the judicial 
decision of an actual contest, the corporation and stockholders surely ought to be 
concluded thereby. Otherwise, questions of u/tra vires would never be settled. 
Where the judgment is by consent, it may not possess the same character of finality. 
Indeed, it has been held that any judgment obtained by agreement of the parties, 
although effective as an estoppel so long as it stands, may be vacated for any cause 
which would vitiate the agreement by which it was obtained. Huddersfield, &c, Co. v. 
Lister, [1895] 2 Ch. D. 273. If this be law, and if it be beyond the powers of a corpora- 
tion to consent to judgment on an w/fra vires contract, the principal case would be 
correct. But it is surely within the legitimate scope of corporate business to determine 
whether any defence, including that of «/tra vires, can successfully be raised in a 
pending action. Authority is curiously lacking on the precise point. If the entering 
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of judgment were a mere device on the part of the officers of the corporation to validate 
an ultra vires contract, the judgment would clearly be open to attack. Cf. Mevil v. 


Clifford, 55 Wis. 161. The somewhat analogous case of a judgment against a married 
woman has caused much diversity of opinion. 1 Black on fadguonte, §§ 54, 55: 


CRIMINAL LAW—COMMENTS ON DEFENDANT’S FAILURE TO TEsTIFY. — A stat- 
ute forbade the prosecution in a criminal case to comment on the failure of the defend- 
ant to testify in his own behalf. e/d, that it is not error if the court make such 
comments. egina v. Rhodes, [1899] 1 Q. B. D. 77. 

Under a similar statute, 4e/d, it is reversible error for the prosecuting attorney to 
make such comments, even though the court subsequently instructed the jury to disre- 
gard them. State v. Marceaux, 24 So. Rep. 611 (La.). 

The cases are of course distinguishable, but it cannot be doubted that the English 
case would not be followed in this country. All remarks of the court in criminal cases 
as to the credibility of witnesses and the weight of evidence, while allowed in England 
(see remarks of the court in the principal case), are in this country grounds for a new 
trial. State v. Parker, 66 N.C. 624; Robeison v. State, 24 So. Rep. 474 (Fla.). It seems 
that the English case deprives the prisoner of the protection which the statute was in- 
tended to give him, but since the case did not come under the words of the statute, the 
court refused to take from the presiding justice the power of supervision which is 
allowed in England. 1 Thompson, Trials, 209, 210. 


CRIMINAL LAW — PROVOCATION — MERE Worps.— The deceased ravished the 
prisoner’s daughter. When upbraided by the prisoner he made a taunting reply, and 
the prisoner killed him. e/d, that the question whether such words constituted a 
reasonable provocation should have been left to the jury. State v. Grugin, 47 S. W. 
Rep. 1058 (Mo.). See NoreEs. 


CRIMINAL LAW — SMUGGLING. — Diamonds intended to be smuggled were seized 
by a revenue officer before they were actually brought ashore from the ship. He/d, 
that these facts will not justify a conviction for smuggling. eck v. U.S., 19 Sup. Ct. 
Rep. 254.. See NOTEs. 


CRIMINAL LAW— STATUTORY OFFENCES REQUIRING NO INTENT. — The defend- 
ant was indicted, under a statute, for selling adulterated milk. He proved that the 
milk was adulterated while being delivered, by some unknown person not in his employ 
and without any negligence on his part. e/d, that this is no defence. Parker v. 
Allen, [1899] 1 Q. B. D. 20. 

It is well settled that statutory offences of this sort, being mere breaches of police 
regulations or torts against the public, require no criminal intent. Com. v. Farrer, 
9 Allen, 489; Com. v. Weiss, 139 Pa. St. 247. Contra, Teague v. State, 25 Tex. App. 577; 
Mulreed v. State, 107 Ind. 62. No intent being necessary, the only question is, whether 
the defendant did the criminal act, and if he sold the article in an adulterated condition 
as in the principal case, it would seem immaterial how the article came to be in that 
condition. A previous English case has held the defendant liable when the condition 
of the article sold was due to acts of the defendant’s employees, although done against 
his express orders. Brown v. Foot, L. T. N.S. 649. The principal case goes further 
than any previous decision, but it is correct on principle. See 12 Amer. Law Rev. 469. 


EVIDENCE — CHARACTER —CIvIL Suit. — The deceased, while crossing the de- 
fendants’ tracks, was struck by a train, the only eye-witnesses being the engineer and 
fireman. In an action to recover damages for causing the death, /e/d, that evidence 
that deceased was a careful man, and had previously used this crossing with due care, 
is admissible on the issue of his contributory negligence. A/issouri Pac. Ry. Co. v. 
Moffatt, 55 Pac. Rep. 837 (Kan., Sup. Ct.). 

A rule of evidence excludes the use of general reputation or actual character as a ba- 
sis of inference to conduct. A/issouri, &c., Ry. Co. v. Johnson, 48 S. W. Rep. 568 (Tex.). 
Some courts admit an exception where there are no eye-witnesses to the accident, on 
the ground that it is the best evidence to be had. Chicago, &*c. Ry. Co. v. Clark, 108 Ill. 
113. Even in such cases the evidence is equally open to the true objection, namely, 
that it is too slight and conjectural, and tends to prejudice the minds of the jury. 
That one must bring the best evidence he can, and that if he does it is enough, was a 
useful principle in the last century, when the law of evidence was forming. It has now 
outgrown its usefulness, and may be considered obsolete as a working rule. Therefore, 
where the above-mentioned exception has become established, it seems better to con- 
fine it to the letter, and to exclude the evidence when there are any eye-witnesses to 
the accident. Consequently the principal case might better have been decided the 
other way. See 12 Harv. Law REV. 500. : 
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EVIDENCE — MALICE— TESTIMONY OF PARTY.—JIn an action on an attachment 
bond for maliciously suing out an attachment, defendant was not allowed to testify 
that in suing out the attachment he had no ill will or malice. A/d, that the testimony 
was rightly excluded. Hamilton v. Maxwell, 24 S. Rep. 679 (Ala.). 

Although “ malice in law” is merely the negation of justification or excuse, yet even 
if the defendant acted without probable cause, he still has an excuse if he did not 
act in bad faith. Mitchell v. Jenkins, 5 B. & Ad. 588; 14 Law Quarterly Review, 130. 
It is therefore material to determine whether he entertained ill will at the time of the _ 
attachment. Alabama has held that parties should not be allowed to testify to uncom- 
municated motives of their own conduct. Hening v. Skaggs, 62 Ala. 180. However, 
the general doctrine in such cases is that direct testimony of intention should be re- 
ceived. Jefferds v. Alvard,151 Mass. 94. It is true that the evidence is subject to grave 
suspicion, but this should go simply to determine its weight and not its admissibility. 
Now that parties to an action are allowed to testify, none of the excluding rules forbid 
the introduction of such testimony, and it would seem better to admit it and leave its 
worth to be determined by the jury. 


LIFE INSURANCE — ASSIGNMENT OF POLICY — INSURABLE INTEREST. — He/d, that 
a valid policy of life insurance may be assigned to a person having no insurable inter- 
est in the life of the insured. Stezndack v. Diepenbrock, 52 N. E. Rep. 662 (N. Y.). 

Contracts of insurance entered into by persons who have no insurable interest in the 
life of the insured are regarded as wagering contracts and therefore void on grounds of 
public policy. But the authorities generally support the principal case and hold that a 
policy vat in its inception may be assigned to one without such interest. Mutual 
Life ns. Co. v. Allen, 138 Mass. 24. Some jurisdictions have held that the same pub- 
lic policy that invalidates a contract of insurance made by one who has no insurable 
interest invalidates the assignment of a policy to such person. Carpenter v. U.S. Life 
Ins. Co., 161 Pa. 9; Price v. Supreme Lodge K. of H., 68 Tex. 361. And these cases 
have the support of a dictum of the Supreme Court of the United States in Wamock 
v. Davis, 104 U.S. 775. The tendency of the recent decisions in these States, how- 
ever, is to hold the assignment valid, but to consider it, whenever possible, as having 
been made for purposes of security merely, thus compelling the assignee, after satisfy- 
ing his claim, to hand over the proceeds of the policy to the representatives of the 
insured. Schonfield v. Turner, 75 Tex. 324. 


PROPERTY — ADVERSE HOLDING — INTERRUPTION OF PossEssION. — During the 
occupancy of a tenant in adverse possession of land the premises were sold at a tax 
sale and conveyed by the vendee to the demandant, but the actual possession was un- 
disturbed. //e/d, that this was not an interruption of the adverse holding. Harrison 
v. Dolan, 52 N. E. Rep. 513 (Mass.). 

Though there are few decisions as to the effect of tax sales upon the continuity of 
adverse possession, the better view seems to be that they act as an interruption. 
Daveis v. Collins, 43 Fed. Rep.31. The present case suggests the other view, that a 
mere change of title without interruption of actual possession, in order to break the 
continuity, must be one that puts it where it is above the Statute of Limitations, as in 
the sovereign. For example, forfeiture to the State, for taxes or otherwise, of land 
held in adverse possession is an interruption of the adverse holding, although the 
actual possession is undisturbed. This is because the Statutes of Limitations do not 
generally run against the State, and, therefore, the moment the State obtains its legal 
title, there is a breach in the continuity of possession. Armstrong v. Morril, 14 Wall. 
120; Braxton v. Rich, 47 Fed. Rep. 178. The present case is undoubtedly correct, 
however, as by the old rule of the common law, in force at that time in Massachusetts, but 
since changed by statute, the purchaser at the tax sale, not being in possession, could 


convey no valid title to the demandant as against the tenant. McMahan v. Bowe, 114 
Mass. 140. 


PROPERTY — ASSIGNMENT OF LEASE — COVENANTS. — A lessee for years of real 
estate agreed to convey his interest to the plaintiff, who entered on the land and paid 
rent directly to the lessor. e/d, that the plaintiff is not entitled to enforce a covenant 
made by the lessor to the lessee, his executors, administrators and assigns. /riary &c. 
Breweries v. Singleton, [1899] t Ch. D. 86. 

The propriety of the above decision can scarcely be questioned. The situation of 
the parties is, however, a novel one, and there appears to be very little authority in 
point. It has been decided that an equitable assignee of a lease is not liable to the 
lessor on the lessee’s covenants. Cox v. Bishop,8 De G. M. & G. 815. The plaintiff in 
fact cannot stand in the relation of a tenant to the defendant although he has been 
paying him rent, for there is still an unexpired term in the original lessee. While 
there is no legal relation between the parties, the plaintiff is justly entitled to the bene- 
fit of the lessor’s covenant. His appropriate remedy is in equity by obtaining an actual 
assignment of the lease. 
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PROPERTY —BOUNDARIES — Houses. — The grantor described a boundary line as 
“commencing twelve and one-half feet east of said house.” é/d, that in absence of 
evidence to show a contrary intention the distance is to be measured from the founda- 
tion of the house. Xendal/ v. Green, 42 Atl. Rep. 178 (N. H.). 

The court treats the question as one of fact, purely, and seeks the intention of the 
parties, taking judicial notice of the “ uniformly recognized practice of men to measure 
boundary lines on the ground.” That both the treatment of the question and the 
result reached are correct can hardly admit of a doubt. Centre St. Church v. Machias 
Hotel Co., 5t Me. 413. In an early case the opposite viéw was taken, the court appar- 
ently thinking that whenever a building is described as a base of measurement the edge 
of the eaves is the line of demarcation. A/i//ett v. Fowle, 62 Mass. 150. When a house 
is described as itself the boundary, or when it is conveyed, the line is established by 
the edge of the eaves, but it is clear that these cases rest on grounds of their own, and 
do not warrant the laying down of a general rule of construction. 


PROPERTY — FIXTURES. — One V, in possession of land under a contract to pur- 
chase from the plaintiff, allowed the defendant to erect thereon a small building, 
agreeing that it should be regarded as personalty and removable at defendant’s will. 
The contract for the purchase of the land was rescinded. Ae/d,. that the defendant 
may remove the building, although as between the plaintiff and V it had become part 
of the realty. Brannon v. Vaughan, 48 S. W. Rep. 909 (Ark.). 

The question which is here presented, has often been raised between a chattel 
mortgagee and the mortgagee of the land, when the chattel has been annexed to the 
freehold subsequently to the execution of the real estate mortgage. The authorities 
are very much in conflict whether or not a special agreement between the chattel mort- 
gagor and mortgagee will prevent the chattel from becoming subject to the mortgage 
of the realty. C/ in accord with principal case, 77/7 v. Horton, 53 N. Y.380; Crippen 
v. Morrison, 13 Mich. 23. Contra, Bass Foundry v. Gallentine, 99 Ind. 525; Hunt v. 
Bay State Iron Co., 97 Mass. 279. The principal case has adopted the juster view. 
No good reason is apparent for depriving the defendant of his security in order to 
bestow upon the plaintiff an advantage which he has not bargained for or in any way 
relied upon. Cf. Davenport v. Shants, 43 Vt. 546. 


PROPERTY — FIXTURES — CONDITIONAL SALE. — In a contract for sale of chattels 
intended to be annexed to the soil, it was stipulated that the title should not pass until 
the price was fully paid. The chattels were annexed, but the price was not paid as 
agreed. He/d, that the seller may assert his title as against a subsequent mortgagee 
of theland for value and without notice. W. 7. Adams Machine Co. v. Interstate 
Building & Loan Assn., 24 So. Rep. 857 (Ala.). 

There is a direct conflict of authority on this point. Some jurisdictions hold, in 
accord with the present case, that such an agreement in a sale of chattels preserves 
their character as personalty, and that the subsequent mortgagee gets no interest in 
them although they are annexed to the realty. Ford v. Cobb, 20 N. Y. 344; Warren 
v. Liddell, 110 Ala. 232. Another view is that even though the chattels under such 
an agreement are annexed to the freehold after the mortgage of the realty, the mort- 
gagee gets a title tv them paramount to that of the original vendor. Clary v. Owen, 
15 Gray, 522. The better doctrine would seem to be, however, that the mortgagee of 
the realty in such a case should be allowed to hold all fixtures which would naturally 
pass as incident to the realty, and upon consideration of which he, in good faith, 
advanced his money; but that the original vendor should be allowed to prevail where 
the chattels were annexed after the mortgage of the realty, or where the mortgagee 
did not advance his money on faith of their passing under the mortgage. Davenport 
v. Shants, 43 Vt. 546. f 


PROPERTY — GIFTS Mortis CAUSA— DELIVERY. — A wife, on her deathbed, 
directed her husband to deliver all her property to her nephew. ée/d, that this 
was a valid gift mortis causa of personal property then in possession of the husband, 
and constituted him trustee for the nephew. Caylor v. Caylor’s Estate, 52 N. E. Rep. 
465 (Ind.). 

The general rule is that delivery is essential to every valid gift of chattels. 
It is settled, however, in the case of gifts s#~/er vivos, that possession in the donee 
at the time of the gift is not a fatal objection, and,in accord with the principal case, 
some jurisdictions extend the doctrine to gifts mortis causa. Southerland v. Souther- 
land, § Bush, 591. The authority, nevertheless, is decidedly the other way. Drew v. 
Hagerty, 81 Me. 231; Cutting v. Gilman, 41 N. H. 147; French v. Raymond, 39 Vt. 
623. ‘The latter cases argue that the general policy of the law is against gifts mortis 
causa, and that all rules regarding them should be strictly enforced. This seems a 
sufficient ground for requiring an actual delivery at the time of the gift. Delivery 
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may be regarded as performing a function similar to execution in the case of a will, 
and a relaxation in the rules po. pit. this solemnity is a departure from the safe- 
guards which the law has placed around all acts of a testamentary nature. 


PROPERTY — Loss oF LIEN. — Hé/d, that one who has a lien upon live stock for 
its keep does not lose his lien by levying an attachment upon the stock. Laméert 
v. Nicklass, 3t S. E. Rep. 951 (W. Va.). 

There is singularly little authority upon the question here decided. Of the three 
cases which are directly in point, two, Jacobs v. Latour, § Bing. 130, and Legg v. Wil- 
/ard, 17 Pick. 140, are in agreement with, and the other, Arrendale v. Morgan, 5 Sneed, 
703, is contrary to the principal case. It seems that sound reasoning requires a dif- 
ferent conclusion than is here reached. That possession is a necessary element to 
the existence of a lien is fundamental. Forth v. Simpson, 13 Q. B. 680. But the 
lien-holder gives up possession of the goods when he permits them to be taken on 
attachment, and the possession of the sheriff is equally distinct from the previous 
possession of the lien-holder, whether the attachment is made at his or at a third 
party’s suit. In the former case, as in the latter, the sheriff is not the agent of the 
attaching creditor, but is acting as the representative of the law, nor is anything 
gained by saying that the view taken as to the necessity of the lien-holder continuing 
in possession is technical, since it is based upon the fundamental conception of the 
nature of a lien. 


QuasI-CONTRACTS — LEASE — ASSIGNMENT — LIABILITY OF SUB-LESSEE OF AS- 
SIGNEE. — An assignee of a term made a sub-lease to defendant, who covenanted to 
pay out of the rents and profits the rent aecruing to the superior landlord. The 
original lessee, having been compelled to pay to the lessor rent which accrued while 
defendant was in possession, brought this action against the latter to recover the 
amount thus paid. /e/d, that the action cannot be maintained. Bonner v. Tottenham, 
&c. Society, [1899] 1 Q. B. D. 161. 

If the defendant had been an assignee of the term instead of a sub-lessee, plaintiff 
would have recovered. Moule v. Garrett, L. R. 7 Ex. 101. There, however, the lessor 
would have had a direct remedy against defendant on the covenant which would have 
run with the land. Both plaintiff and defendant being bound to the lessor, the former 
would be regarded as a surety for defendant, and entitled to a surety’s remedies against 
him. The actual case is different, in that there was no privity of contract or estate 
between the original lessor and defendant; so that in England defendant incurred no 
liability at law to the former. Defendant’s contract was made with his own lessee to 
discharge the latter’s obligation to the superior landlord. In many of the United 
States, the beneficiary in such a case would be allowed to sue at law. Where that rule 
prevails, the present case would seem to fall within the principle of Moule v. Gorrett, 
supra. According to the best American authorities, however, the landlord is not per- 
mitted to proceed at law, but he is entitled, in equity, to the benefit of defendant’s 
promise, and may enforce specific performance thereof. eller v. Ashford, 133 U.S. 
610. To the lessor’s rights in this regard the plaintiff, on paying the rent, would be 
subrogated. That very equitable and just doctrine has never been squarely adopted 
in England, and the principal case is especially interesting because of a dictum that 
some such remedy may exist. 


Torts -—- GRATUITOUS BAILMENT — Duty OF CARE. — The defendant lent his 
steam engine gratuitously to the plaintiff, without knowledge of any defect in it. The 
boiler of the engine burst and plaintiff was injured. e/d, defendant is not liable for 
negligence in not finding out the defect, and informing the plaintiff of it. Coughlin v. 
Gillison, [1899] t Q. B. D. 145. 

The case follows the English authorities. Blakemore v. Bristol Railway, 3 E. & B. 
1035; MacCarthy v. Young, 6 H. & N. 329. The line seems to be sharply drawn, that 
in the case of gratuitous lending, the bailor is not liable unless he has knowledge of the 
defect, while if the bailment is.for hire, the bailor must use due care to find hidden 
defects. Hyman v. Nye, 6 Q. B. Div. 685; Fowler v. Locke,7 C. P. 272. The law in 
this country, as regards bailments for hire, seems to agree with the English doctrine. 
Horne v. Meakin, 115 Mass. 326; Hadley v. Cross, 34 Vt. 586; Windle v. Jordan, 75 
Me. 149. It is very probable that the principal case would be followed also, but there 
is very little authority on the point. See Schouler, Bailments, 3rd ed., § 79; 5 HARv. 
Law REV. 222. 

Torts — NEGLIGENCE — LAW AND Fact. — Held, that, where the evidence is not 
contradictory, proximate cause is a question of law to be determined by the court and 
tw a —— of fact to be submitted to the jury. Schwartz v. Shull, 31 S. E. Rep. 914 

. Va.). 

It is he difficult to determine whether the application of a given rule of law to the 
facts is for the court or for the jury. If the rule of law is clearly defined and the appli- 
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cation of the facts to it comes within the general experience of mankind it is usually 
held to be for the jury. Such a rule, for example, is the ordinary rule of due care. 
Bridges v. The North London R. R. Co., L. R. 7 H. L. 213. If, however, the rule is not 
clearly formulated, and if the definition, as far as it can be given, is difficult for those 
untrained in law to understand and so is liable to great misuse, as is the case with the 
rule of proximate cause, the application is for the court. ike v. Grand Trunk R. R. 
Co., 39 Fed. Rep. 255. The question whether the facts in a case come within a given 
rule of law is, however, always a question of fact, be it for the jury or for the court, and 
never a question of law as the court in the present case seem to consider it. See 4 
Harv. Law REv. 147. 


, TRUSTS — COLLECTING BANK — FOLLOWING TRUST FuNDs.— X deposited a 
draft with bank A for collection, which sent the draft to bank B, its correspondent. 
Bank B collected it, credited the account of bank A with the amount, and after bank 
A became insolvent paid the proceeds of the draft to the receiver, e/d, that X is 
entitled to the proceeds. Guignon v. First Nat. Bank, 55 Pac. Rep. 1051 (Mont.). 

The decision is sound and finds support in numerous authorities. Com. Nat'l Bank 
v. Hamilton Nat. Bank, 42 Fed. Rep. 880; Henderson v. O’ Conor, 106 Cal. 385; Com. 
Bank v. Armstrong, 148 U. S. 50. Ordinarily, payment by the sub-agent bank will 
change the relation between the agent bank and the depositor from that of trust to one 
of debtor and creditor. But the clearest principles of justice prevent the bank from 
assuming the position of a debtor to its depositor after its knowninsolvency. J//g7’s. 
Nat. Bank v. Continental Bank, 148 Mass. 553. 


TRUSTS — EQUITABLE ASSIGNMENTS — NOTICE TO TRUSTEES. — A cestud que trust 
of personalty assigned his interest, the assignee giving notice of his claim to all the 
trustees then in office. Subsequently the trustees were changed. ‘The cestui gue trust 
then fraudulently executed a second assignment of his interest, and the second assignee 
brought his claim to the knowledge of the new trustees before they had heard of the 
first assignment. /e/d, that the first assignment has priority over the second. /n re 
Wasdale, [1899] 1 Ch. D. 163. 

It has long been a well established doctrine in England that the assignee of an equi- 
table interest in personalty must give notice to the trustees of the legal title in order to 
render his claim secure. Dearle v. Hall, 3 Russ. 1; Foster v. Cockerell, 3 Cl. & F. 456. 
It has been further held that security, gained for the time being by notice to one of 
several trustees, may be lost by the death or retirement of that trustee from office, if a 
later incumbrancer is the first to bring his claim to the knowledge of the surviving 
trustees. Zimson v. Ramsbottom, 2 Keen, 35; /n re Hall,7 L. R. Ir. 180. The ten- 
dency of these decisions, designed for the protection of subsequent incumbrancers who 
have acted in good faith and with due care, seems opposed to the holding in the prin- 
cipal case, for after a complete change of trustees the second incumbrancer, at the 
time of his transaction, is equally unprotected whether all or merely one of the original 
trustees were informed of the first assignment. ‘The restriction here placed upon the 
doctrine of Dearle v. Hall, supra, appears arbitrary rather than logical. Yet the result 
reached is in accord with a sound principle that of two conflicting equities against the 
same person the one prior in time should prevail. 


REVIEWS. 


SELECT CASES IN THE CouRT OF REQUESTS. 1497-1569. Edited for 
the Selden Society by I. S. Leadam. London: 1898. pp. viii, 257. 
The appearance of this latest volume of the publications of the Selden 
Society emphasizes a change that has gradually come about since, in the 
first volume, Professor Maitland wrote that (the aim of the Society being 
the publication of materials for legal history) a critical description of the 
manuscripts used would be a sufficient introduction. In the present 
volume the Introduction is half the work, and much the more important 
half. It is a capital introduction, and we are glad to have it; but we 
should also welcome a volume chiefly filled with “materials for legal 
history,” — the long-promised second volume of “Select Pleas of the 
Crown,” for example. 
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This volume illustrates another tendency of the Society, the publication 
of matter of little legal value, though interesting to a student of the con- 
stitutional history of England. Since this volume appeared we know a 
good deal more than before about that obscure body, the Court of Re- 
quests ; we know something more about the life of common people in the 
Tudor period ; but we do not know a particle more about the history of 
English law. Perhaps the rolls of the King’s Courts alone would inform 
- us, and the Society cannot be constantly occupied with those rolls. 

The Court of Requests was the “ poor man’s court” of equity, the civil 
side of the Star Chamber. It took its procedure from the civil law, and 
sent out commissions to magistrates to take testimony. In the files of 
the court is a mass of testimony, taken on interrogatories, parts of which 
form the most valuable portion of the records here published. 

The court is chiefly of importance as having been involved in a quarrel 
as to jurisdiction with the Common Pleas and the King’s Bench ; a merry 
war of injunction and prohibition marked the reign of James, and the 
court finally fell with the first Charles. The apologist for the Court of 
Requests was the great lawyer, Sir Julius Czesar, for many years a Master 
of Requests. He derived the jurisdiction of the Court from the Privy 
Council, of which it claimed to be an offshoot. The King in Council, 
according to this opinion, still had plenary power to establish new courts 
by a process that reminds one of the budding and the cellular growth of 
polyps. ‘The common lawyers, on the other hand, held that all courts 
must be by custom, statute, or ancient grant, and that the Court of Re- 
quests was an unconstitutional novelty. ‘The Judges of the Court of 
Whitehall,” said the Common Bench, “ have none authoritie either to sitt 
there or to comitt any man from thence.” Coke discharged on Habeas 
Corpus one held for contempt of the Requests, and ordered him to bring 
an action for false imprisonment. Notwithstanding this double severity, 
the Requests continued to grow ifi the sunshine of court favor, and only 
fell with the fall of Prerogative at the civil war. 

The most important cases of which the records are here published had 
to do with the efforts of tenants to establish against their lords the 
ancient customs of manors. ‘The disorders of the War of the Roses and 
the dissolution of the monasteries seriously wrenched the land-laws. 
Manors lost alternately their freehold and their copyhold tenants, until 
every occupant was treated by his lord as a tenant at will, and the lord 
was likely to be able to defend such treatment in a court of law. The 
Court of Requests was regarded as more favorable to tenant rights ; 
and though in the cases here reported the Court seems to have found no 
method of modifying the law to the tenant’s advantage, it exercised a 
persuasive influence over the landlords, and thus to an extent ameliorated 
the plaintiffs’ woes. 

The other cases seem not to be important. Mr. Leadam’s editorial 
work, as has been said, gives strength and character to the volume. 

J. H. B. 





A SKETCH OF ANNE RoBerT JACcQuEs TurcoT. By James M. Barnard. 
Boston. 1898. pp. 63. 

Mr. James M. Barnard, of Boston, a gentleman much interested in the 
improvement of instruction in the law schools of our country, has recently 
presented to our law library a valuable sketch of Turgot, with various 
comments upon his character and public services. It contains a letter of 
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Turgot to Dr. Price of England, written in March, 1778, communicating 
suggestions as to our American constitutions of that period. Naturally 
enough, he fails to observe the real aim of our revolution, and judges us 
as if we were trying to ground our constitutions on first principles, instead 
of merely applying to better advantage our inherited outfit of English 
ideals. But, nevertheless, these are the comments of a great and wise 
man, and we have reason to thank the kind friend that has made them 
accessible to us in the attractive little pamphlet above mentioned. 

J. BT. 





Bouvier’s Law Dictionary. Rawte’s Revision. VoL. 2—J TO Z. 
By John Bouvier. A new edition by Francis Rawle. Boston: The 
Boston Book Co. 1897. pp. 1254. 

To approach a law dictionary in its entirety on criticism bent does not 
at first blush strike one as an inspiriting task. The high reputation of 
this standard work and Mr. Rawle’s success with his previous edition of 
it, however, nerve the critic for the attack, and fortunately the study 
proves happier than the promise. ‘There is much to please the general 
reader, much entertainment in this book, though its existence, of course, 
is excused only by its utility. It is unnecessary to add anything by way 
of general criticism to the review of the first volume of the present edi- 
tion which will be found in 11 Harvard Law REVIEW, 420. It is 
possible, however, to consider this second volume in some of its details. 

The dictionary is very complete. It would be difficult to hit on any 
topic which could properly be found in a law dictionary which is not dis- 
cussed in this book. Not only are technical and “ law words,” if the ex- 
pression may be permitted, defined, but words of ordinary use are taken 
up from the lawyer’s point of view. For instance, the word “ milk” 
might be omitted, not unreasonably, from a law dictionary. On page 
411, however, “milk” is defined to be by weight of adjudicated cases 
skim milk, and the general American statutes providing for its inspection 
are considered. Quaint and almost forgotten legal terms, too, are ‘dis- 
cussed. Examples of these are ‘Tour d’Echelle ” or the old right exist- 
ing in certain parts of France of resting a ladder on your neighbor’s wall, 
and “sworn brothers,” which treats of formal covenants of friends to 
share each other’s fortunes. 

Important legal topics are discussed with a broad comprehension and 
with logical plan. When possible, the derivation of the word is given, 
then its short meaning, then its established legal significance, — as, for ex- 
ample, Baron Alderson’s classic definition of negligence (p. 478), — then 
a general discussion of the whole subject embraced by the heading, in- 
cluding many citations by way of authority and illustration. ‘The discus- . 
sions of “ mental suffering,” “ tort,” “partnership,” “ libel,” and ‘‘ malice ” 
struck the writer as especially helpful. There is much more than mere 
definition ; there is enlightened consideration in accord with advanced 
but generally accepted legal ideas. 

Certain other details deserve to be noticed. There are no less than 
forty pages of legal maxims briefly defined and supported by authorities ; 
brief summaries of the constitutions and general laws of all the States of 
our Union ;-a list of the leading English and American reports with their 
abbreviations and the periods they cover; and discussions of statutes of 
present and historical importance such as the Thelusson Act and Quza 
Emptores. ‘ 
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The citations m the dictionary are full, comprising, of course, both 
English and American cases, and are brought strictly down to date. 
Many 1898 cases are to be found. It is gratifying to write that among 
the authorities cited the HARVARD Law Review figures not once or twice, 
but frequently throughout the entire book, and not only in respect to its 
leading articles, but through its notes and recent cases as well. 

R. L. R. 





A TREATISE ON THE LAw oF CONTRIBUTORY NEGLIGENCE. By Charles 
Fisk Beach, Jr. Third edition. By John J. Crawford. New York. 
Baker, Voorhis, & Co. 1899. pp. cxxxiii, 702. 

The main value of Mr. Beach’s book on Contributory Negligence has 
been, as was intended, as an office tool. It contented itself with showing 
clearly the actual state of the law on contributory negligence and the 
application of it in the various situations where the question has arisen. 
It was clear and firm in its explanations, copious in citations, character- 
ized by good sense, in all a most useful book. A new edition of such a 
work is then important, because the value of it to the practising lawyer 
lies largely in the fact that it is a complete statement of the law he is 
working under. This new edition has attempted, apparently, to do just 
one thing —to bring the book up to date. It is in no sense a revision. 
The material of the last edition remains absolutely unchanged, — not a 
paragraph is taken away — only the additions which have been made to 
the law of contributory negligence since the second edition of 1892 are 
fitted into place in the scheme of the book. When we consider the num- 
ber of decisions in the last few years which have dealt with the subject 
the amount added to the text seems surprisingly small — some half-dozens 
of paragraphs only. These added sections deal with new topics constantly 
before the courts, —a landowner’s liability to trespassing children, the 
rules in regard to the use of electricity as a motor, the doctrines of im- 
puted negligence, etc., and in themselves are adequate, but it is absurd to 
say they represent the growth of the law on contributory negligence for 
the last six years. That portion of the work of the new addition seems 
half-hearted. 

The collection and arrangement of recent authorities in the form of 
foot-notes is, to the editor’s mind, of greater importance, and there the 
work is, apparently, well done. A handful of representative recent cases, 
such as O’ Zoole v. Pittsburgh & L. E. R. Co., 27 Atl. Rep. 737 (Penn.), 
Wolf v. Lake Erie & W R. R. Co., 45 N. E. Rep. 737 (Ohio), Southern 
Ry. Co. v. Pugh, 37 S. W. Rep. 555 (‘Tenn.), and Jodert v. Troy City Ry. 
Co., 36 N. Y. Supp. 105, are omitted, but as a rule the work seems care- 
ful and complete. And this is the more notable and praiseworthy because 
of the difficulty of interpreting many of the cases on the subject of negli- 
gence, whose decisions as to the weight of evidence are constantly re- 
garded as laying down rules of law. J. P. C. Jr. 
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[Entry under this head does not preclude further notice of a book in this or in a later number 
of the Review.]} 
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